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SECOND ANNIVERSARY OF THE ENACTMENT 
OF THE BANKRUPTCY ABUSE PREVENTION 
AND CONSUMER PROTECTION ACT OF 2005: 
ARE CONSUMERS REALLY BEING PRO- 
TECTED? 


TUESDAY, MAY 1, 2007 

House of Representatives, 

Subcommittee on Commercial 
AND Administrative Law, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 10:30 a.m., in 
Room 2141, Rayburn House Office Building, the Honorable Linda 
T. Sanchez (Chairwoman of the Subcommittee) presiding. 

Present: Representatives Sanchez, Johnson, Lofgren, Delahunt, 
Watt, Cannon, and Feeney. 

Staff Present: Susan Jensen, Counsel; Michone Johnson, Chief 
Counsel; Daniel Flores, Minority Counsel; James Paul, Professional 
Staff; Norberto Salinas, Counsel; Elias Wolfberg, Professional Staff; 
Alexandrine DiBianchi; Erik Stallman, Senior Counsel to Rep- 
resentative Lofgren; Jason Everett, Legislative Assistant to Rep- 
resentative Watt; and James Paul, Professional Staff. 

Ms. Sanchez. This hearing of the Committee on the Judiciary, 
Subcommittee on Commercial and Administrative Law will now 
come to order. I will recognize myself first for a short statement. 

Two years ago last month. President Bush signed into law the 
Bankruptcy Abuse Prevention and Consumer Protection Act, push- 
ing through the most complex and dramatic changes of our Na- 
tion’s bankruptcy law in more than 25 years. Today’s hearing, 
which focuses on consumer bankruptcy, is one of a series that our 
Subcommittee will conduct on the impact of the 2005 amendments 
on the bankruptcy system. 

We have heard extensively from the consumer community that 
many of the consumer bankruptcy reforms were problematic. In 
particular, the act’s means testing requirement to determine a 
debtor’s ability to repay debts and mandate that consumer debtors 
receive credit counseling prior to filing for bankruptcy relief were 
two provisions that have proved to be problematic. 

Recent developments in the subprime mortgage industry have 
brought to light additional problems with the act. After being lured 
into easy mortgage refinancing arrangements with teaser interest 
rates, more and more American homeowners find they are unable 
to make their monthly mortgage payments. As a result, many at- 
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tempt to enter into bankruptcy to minimize the risk of losing their 
homes through foreclosure. 

However, bankruptcy, which once served as a safety net for the 
honest, but unfortunate debtor, has now become a minefield of 
“gotchas.” According to a recent survey of bankruptcy attorneys by 
the National Association of Consumer Bankruptcy Attorneys, 81 
percent agreed that it is more difficult for people facing foreclosure 
to obtain bankruptcy relief since the 2005 act became law. 

Let me give just one example. To satisfy the means test, a chap- 
ter 7 debtor must now complete Official Form 22, this form right 
here, that consists of 57 sections. This complex form requires a 
debtor to supply extensive financial information and supporting 
documentation. We are putting people through a bureaucratic maze 
while they are trying desperately to regain their financial footing. 

I challenge my colleagues as homework this evening to see how 
long it takes you to complete this form. I have looked at it, and it 
looks substantially more difficult than our own Federal employee 
disclosure forms. 

So it is against this backdrop and with the benefit of 2 years 
having passed since the enactment of the 2005 act that we look for- 
ward to hearing from today’s witnesses. 

To help us further explore these issues, we have a truly notable 
witness panel. We are pleased to have former Congressman Steve 
Bartlett, President of the Financial Services Roundtable; Ms. Shir- 
ley Jones Burroughs; Mr. Henry Sommer, President of the National 
Association of Consumer Bankruptcy Attorneys; and Ms. Yvonne 
Jones, the Financial Markets and Community Investment Director 
at the Government Accountability Office, or GAO. 

I now, at this time, would like to recognize my colleague and 
Ranking Member, Mr. Cannon, the distinguished Member from 
Utah, for any opening remarks he may have. 

Mr. Cannon. Thank you. Madam Chair. 

The Bankruptcy Abuse Prevention and Consumer Protection Act 
of 2005 was signed into law by President George W. Bush on April 
20, 2005. The act represents one of the most comprehensive over- 
hauls of the Bankruptcy Code in more than 25 years, particularly 
with respect to its consumer bankruptcy reforms. These consumer 
bankruptcy reforms include, for example, the establishment of a 
means test, a mechanism to determine a debtor’s ability to repay 
debts; and the requirement of that debt is that the consumer debt- 
or receives credit counseling prior to filing for bankruptcy relief. 
Most of the act’s provisions went into effect October 17, 2005. 

This Subcommittee held a hearing in July 2005 to assess how the 
executive order for United States Trustees and the Judicial Con- 
ference were proceeding regarding the formation and issuance of 
various rules, forms, guidelines, and procedures that were required 
under the law. In addition, the Senate Judiciary Committee held 
a hearing on the implementation of this law in December of last 
year. The upshot of both of those hearings is that, while it is a lit- 
tle too early to tell, there are some indicators that the law may 
have had a dramatic, positive effect on the American bankruptcy 
system. 

For example, after the initial spike in personal bankruptcy fil- 
ings, there were almost 620,000 filings in the first 2 weeks of Octo- 
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ber 2005. The number of filings has dropped to almost 20-year 
lows. The number of filings has gradually increased but remains 
significantly below the pre-reform numbers. 

Another major focus of the reforms was to get debtors who can 
pay some of their unsecured loans, generally things like credit card 
debt, to pay what they can afford under a chapter 13 bankruptcy. 
The post-reform numbers do show that chapter 13 bankruptcies 
form a larger share of personal filings than they did at pre-reform. 
This is despite the fact that the Director of the Executive Office of 
the U.S. Trustees stated, at least at the bankruptcies conference, 
that only one half of 1 percent of all chapter 7 bankruptcies are 
being converted to chapter 13 bankruptcies under the means test. 
That low number of conversions may be reflected in the IRS meth- 
odology, which is more generous to filers post-reform than it was 
pre-reform, but again, data remains preliminary. 

One interesting aspect of bankruptcy reform was the require- 
ment that filers obtain credit counseling before filing for bank- 
ruptcy. This provision was put into place to educate debtors about 
their options and to give them some sound money management 
tools in the hopes that consumers would be able to avoid bank- 
ruptcy and the black mark on their credit history, if they could. 

While a recent GAO study shows that the benefits of that provi- 
sion is disputed, there have been some salutary aspects. For exam- 
ple, credit counseling services have essentially obtained a new Fed- 
eral regulator in the form of the U.S. Trustees. GAO reports that 
the great majority of representatives are consumer advocacy 
groups. Federal agencies, industry participants, and other stake- 
holders. 

Those we spoke with believe that credit counseling agencies ap- 
proved by the trustee program have been reputable. In addition, no 
Federal or State law enforcement officials we spoke with identified 
any Federal or State enforcement actions related to consumer pro- 
tection issues against any providers subsequent to their approval. 

While the data, the hard data, are not readily available, the 
trustees report that nearly 10 percent of all credit counseling cer- 
tificates have gone unused, indicating that many individuals may 
have been steered into alternative paths to bankruptcy. If those 
numbers hold up, it would mean that almost 37,000 individuals 
were saved from bankruptcy from May to October of last year 
alone. That is a significant achievement. 

I would like to introduce a letter and a study into the record by 
the American Bankers Association, the Consumer Bankers Associa- 
tion, the Independent Community Bankers of America, the Finan- 
cial Services Roundtable, and the Mortgage Bankers Association, 
among others. 

Ms. Sanchez. Without objection, so ordered. 

[The information referred to follows:] 
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Letter and study by the American Bankers Association, the Consumer Bank- 
ers Association, et al., submitted by the Honorable Chris Cannon, a Rep- 
resentative in Congress from the State of Utah, and Ranking Member, 
Subcommittee on Commercial and Administrative Law 


FORM BIO (Official Form 10)(04/05) 


United States Bankruptcy Court Western District of North Carolina 

PROOF OF CLAIM 

Name of Debtor Hoyt Burroughs 

Shirlev Burrouahs 

Case Number 07—30139 

FILED 

U.S. Bankruptcy Court 

Western District of NC 

FEB 28 2007 

David E. Welch. Clerk 

THIS .Sp.ace is for court Use Only 

NOTE: This form should not be used to make a claim for an administrative expense arising after the coimncoceinent of the case. .A 
"reauusi” forbavincm of an administraiivc c.xoense mav be filed oursuaiu to 11 U.S.C. ( 503. 

Name of Creditor (The person or other entity to whom the ileblor 
owes money or property; 

CitiFinancial 

□ Checkbox if you are aware that 
ai^ucelsc has filed a proof of claim 
relating to your claim. Attach copy of 
statement giving particulars. 

□ Chcckbo-x'if you have never received 
any notices from the bankruptcy 
court in this case. 

0 Check box if the address differs from 
the address on the envelope sent to 
veu bv ihc court. 

Name and address where notiees should be sent: 

P.O. BOX 70919 

CHARLOTTTE, NC 28272-0919 

Telephone number: 888-701-6280 

Account or other number by which creditor identifies debtor 
20-0051-0245967 

Check here □ replaces 

if this claim □ amends a previously filed claim, dated; 

1. Basis for Claim 

O Goods sold O Retiree bcaefiis as defined in 1 1 U.S C. § 1 1 14(a) 

□ Services performed ^ Wages, salaries, and compensation (fill out below) 

3 Money loaned Last fourdigiisofSS S: 

Cl Personal injury/wrongful death Unpaid compensation for services performed 

0 Taxes from to 

□ Other (<!««> 

1 1 

3. If court judgment, date obtained: 

4. Total Amniinf of Claim at Time Case was Filed: S 0 135.218.81 0 135218i81 

(uiisccufcd) (secured) (prierily) (Totfll) 

If all or pan of your claim is secured or enlilled to priority, also complete Item 5 or 7 below. 

13 Clieck litis box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all 
interest or additional charges. 

5. Secured Claim 

13 Check this box if your claim is secured by collateral 
(including a right of setoff) 

Brief Descriptioiiof Collateral; 

13 Real Estate Q Motor Vehicle 

n Othfr 

Value of Collateral; S 135.218.81 

Animim nr.irrearaiie and other cliariies al lime case filed 
included in secured claim, if anv: S 14.789.03 

6. Unsecured Noiipriority Claim J 

□ check this box if a) tlierc is no collateral or lien securing 
your claim, or b) your claim exceeds the value of the 
property securing it, or if c) none or only part of your claim 
is enlilled to priority. 

7. Unsecured Priority Claim 
□ Check this box if you have an unsecured priority claim 

Amount entitled to priority $ 

Specify the priority of the claim: 

□Wages, salaries, or commissions (up to 510,000),“ earned within 180 
days before filing of the bankruptcy petition or cessation of the debtor’s 
business, whichever is earlier - 1 1 U.S.C. § S07(a)(3), 

□Contributions to an employee benefit plan - 1 1 U.S.C. S 507(a)(4). 
□Uplo 52,225“ of deposits toward purchase, lease, or rental of property 
or services for personal, family, or liousehold use - 11 U.S.C. § 

U Alimony, maintenance, or support owed to a spouse, former spouse, or 
chjld-llU.S.C.§ 507(aK7)- 

□ Taxes or penalties owed lo govenimcnlal units - 11 U.S.C. § 507(a)(8). 

□ Other - Specify applicable paragraph of 1 1 U.S.C. § 507(a)O. 

' .^nromia are tul^l lo adjmmeai im 4/1/2007 and every 3 years iherea/ler Hiih 
respect to cases commenced on or after the dale of adjusimeni. SIO.OUO and ISO-day 
limits aopli to cases nied an or after 4/20A)3. Pub. L 109-S. 

8. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of 
making this proof of claim. 

9. Supporting Docuineuts: Arruc/i cojiies of supporting documents, such as promissory notes, purchase 
orders, invoices, itemized statements of running accounts, contracts, court judgments, mortgages, security 
agreements, and evidence of perfection of lien. If the documents are not available, explain. If the 
documents are voluminous, attach a summaiy. 

THIS SPACE is for COURT USE ONLY 

Dele 

2/28/2007 

.Sign and prni ihc name and title, irany.ofihe creditor or odier person aullMHized lo (ilclhis 
claim (attach copy oi' power of attomey.ir any): 

Filing a proof of claim electronically deems the claim signed by the 
creditor or authorized person 


Penalty /or presenting fraudtileni claim: Fine of up to £500.000 or imprisoning fornp to S years, both. 18 U.S.C. §§ 152 and 3571. 
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Mr. Cannon. Thank you, Madam Chair. 

Ms. Sanchez. Thank you. 

Mr. Cannon. That speaks to the importance of these bankruptcy 
reforms. 

Finally, the Subcommittee is intending to hold a series of hear- 
ings on bankruptcy, and I would like to place on the record two 
topics which I believe are worthy of discussion: first, the need for 
more bankruptcy judges, which has been approved by the House 
and has failed in the other body on several occasions; second, the 
compensation of trustees in chapter 7 cases, who are paid $60 per 
case regardless of the time it takes to settle. 

I thank you. Madam Chair. I appreciate your consideration. I 
yield back the balance of my time. 

Ms. Sanchez. I thank the gentleman for his statement. 

Our honorable Chairman of the full Committee, Mr. Conyers, 
who was here moments ago, had to leave for a memorial service. 
So, without objection, I would like to enter his opening statement 
into the record. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, Chairman, Committee on the Judi- 
ciary, AND Member Subcommittee on Commercial and Administrative Law 

It is no secret that I was strongly opposed to the bankruptcy legislation signed 
into law two years ago. In my judgment, the bill favored credit card companies and 
corporations over ordinary consumers; it exposed women and children to major new 
debts; and it did little to anything to crack down on abusive lending practices. 

The bill’s proponents asserted that it was a fair compromise that only punished 
wealthy debtors. But the bill I saw appeared to give creditors massive new rights 
to bring threatening motions against low income debtors. It permitted credit card 
companies to reclaim common household goods which are of little value to them, but 
very important to the debtor’s family, and made it next to impossible for people 
below the poverty line to keep their house or their car in bankruptcy. 

The bill’s supporters argued it protected alimony and child support. But the bill 
I reviewed seemed to create major new categories of nondischargeable debt that 
compete directly against the collection of child support and alimony pa3Tnents; and 
allowed landlords to evict battered women without bankruptcy court approval, even 
if the eviction posed a threat to the woman’s physical well being. 

At the same time the legislation appeared to do little to discourage abusive under- 
age lending, nothing to discourage reckless lending to the developmentally disabled, 
nothing to regulate the practice of so-called “subprime” lending to persons with no 
means or little ability to repay their debts, and nothing to crack down on unscrupu- 
lous pay-day lenders that prey on members of the armed forces. 

Today, at long last, we begin the process of evaluating this bill in cold hard light 
of day. We have asked the GAO to study many of these issues that I have raised, 
and I hope we can use the hearing process to further educate the Members about 
the real life impact of this legislation. 

Once we obtain the facts, we can consider what actions are needed to relevel the 
playing field and allow hard working families the opportunity to begin their lives 
again. 

Ms. Sanchez. And without objection, other Members’ opening 
statements will also be included in the record. 

Without objection, the Chair will be authorized to declare a re- 
cess of the hearing. 

I am now pleased to introduce the witnesses on our panel for to- 
day’s hearing. Our first witness, former Congressman Steve Bart- 
lett, is the President of the Financial Services Roundtable. Mr. 
Bartlett served as a Member of Congress for the Third District of 
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Texas from 1983 to 1991 and as Mayor of Dallas, Texas, from 1991 
to 1995. 

Our second witness is Shirley Jones Burroughs. Ms. Burroughs 
is a resident of Gastonia, North Carolina, and has recently partici- 
pated in the chapter 13 filing process. 

Our third witness is Henry Sommer. Mr. Sommer is the Presi- 
dent of the National Association of Consumer Bankruptcy Attor- 
neys and a member of the National Bankruptcy Conference. Mr. 
Sommer is also the supervising attorney at the pro bono Consumer 
Bankruptcy Assistance Project in Philadelphia and is Editor in 
Chief of “Collier on Bankruptcy” and the entire Collier line of bank- 
ruptcy publications. 

Our final witness is Yvonne Jones. Ms. Jones is the Director of 
the Financial Market and Community Investment Team at GAO. 
Prior to joining GAO in 2003, Ms. Jones worked at the World 
Bank, developing projects in the education sector in East Asian 
countries, assisting sub-Saharan African countries to reduce their 
commercial bank debt levels and help design financial restruc- 
turing programs in Eastern and Central Europe and the former So- 
viet Union. 

I thank all of you for your willingness to participate in today’s 
hearing. Without objection, your written statements will be placed 
into the record in their entirety, and we would ask that you limit 
your oral remarks to 5 minutes. 

You will note that we have a lighting system that starts with a 
green light. At 4 minutes, it will turn yellow to warn you that you 
have a minute to wrap up, and then at 5 minutes, it will turn red. 
If you do notice that the light turns red, we would appreciate your 
best efforts to try to quickly wrap up your testimony. 

After all of the witnesses have presented their testimony. Sub- 
committee Members will be permitted to ask a round of questions, 
subject to the 5-minute rule. 

Mr. Bartlett, will you please now proceed with your testimony. 

TESTIMONY OF MR. STEVE BARTLETT, PRESIDENT AND CEO, 
FINANCIAL SERVICES ROUNDTABLE, WASHINGTON, DC 

Mr. Bartlett. Thank you. Madam Chair and Ranking Member 
Cannon and Members of the Committee. It is a pleasure to be here. 
My name is Steve Bartlett. I am the President and CEO of the Fi- 
nancial Services Roundtable. 

I do appreciate this Committee holding this oversight hearing. 
There is much to be learned about the bankruptcy reform law, and 
this Subcommittee helps us to understand it. I have attached sev- 
eral attachments to my statement, and I would ask that they be 
included in the record. 

Ms. Sanchez. Without objection, so ordered. 

Mr. Bartlett. Madam Chair, bankruptcy reform is still new. It 
was passed 2 years ago, as you noted, by overwhelming bipartisan 
support; and our organization has been quite involved in the imple- 
mentation of it. 

So far, from the perspective of the American consumer and the 
economy, the new bankruptcy reform law is working quite well. 
Bankruptcy filings are down; more Americans than ever are getting 
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quality credit counseling, and as a result, consumers have the op- 
portunity to become better educated about financial management. 

A few statistics: Consumer bankruptcy filing rates have dropped 
from an annualized rate of 1.5 million a year in the previous 5 
years down to, last year, 573,000. We think they will normalize at 
around 700,000 to perhaps 800,000 a year. It dropped by about 
half 

Second, more consumers are choosing chapter 13 repayment 
plans over chapter 7, and that is as the law intended. 

Third is counseling. We have conducted some surveys of the cer- 
tified counselors, and our estimates are that about 57,000 tradi- 
tional credit counseling sessions were occurring per month prior to 
the law, and that is now a total of 148,000 per month, so it, rough- 
ly, tripled as to the number of counseling sessions. 

Now, recall that the principal policy objective of bankruptcy re- 
form was the following: that people with above-median, income who 
can repay some or all of their debts, ought to do so while making 
chapter 7 bankruptcy a relief available to those who cannot. That 
was the intent, and that is what is happening. 

Bankruptcy reform has also strengthened the ability of home- 
owners to use chapter 13 to stop foreclosures and to catch up on 
past-due mortgages. Several reforms were made on that. That is 
the intent of chapter 13; that is one of the outcomes. In these dif- 
ficult times of an increased foreclosure rate, that is what is hap- 
pening. 

Third, credit counseling is now more readily available and is 
quality credit counseling. As the GAO report noted on credit coun- 
seling, the credit counseling reinforces the potential for good com- 
ing from the new law’s credit counseling mandates. 

According to the GAO, the Justice Department has generally 
done a good job in weeding out potential bad actors among coun- 
selors. We, in our industry, found that there was a large need 
which, frankly, we had not expected that is being filled, and that 
is the certification process of being able to certify the quality, non- 
profit, good-guy counselors from the others. 

There have been few complaints, if any, that I know of about 
competency of approved counselors. More consumers are getting 
better counseling and financial education than ever before. In fact, 
the Justice Department estimated that about 10 percent of con- 
sumers who get prebankruptcy counseling do not file for bank- 
ruptcy. 

Now, as an industry, we are working to build on the law mecha- 
nisms to reach consumers sooner rather than later. We think that 
credit counseling can live up to its full potential better if we bring 
people in earlier for earlier counseling. We have instituted 
MyMoneyManagement.net over the Internet as a way of reaching 
consumers at the earliest indications that they have difficulties. 

We have also instituted a program called “Hope” in which we 
reach out to homeowners who own mortgages, borrowers or home- 
owners, to say, “At the earliest signs of trouble, please call. We will 
work with you. We will work with the lenders by using inde- 
pendent counselors to try to settle the situation and to try to pre- 
vent foreclosing.” 
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Counseling is good; earlier counseling is better than later coun- 
seling, and certified counselors are essential to the process. These 
agencies that have been certified are doing a good job. They are 
reaching out to consumers. We are getting no complaints. In fact, 
these agencies are quite beneficial to the American consumer. We 
are better off for the efforts of these agencies. They are on the front 
lines. They bear the heavy load. 

Based on the reports that we received from the approved agen- 
cies, these agencies are working as Congress had intended. They 
are waiving counseling fees for those who cannot pay. Our reports 
indicate about 22 percent of those who come in for counseling have 
the fee waived. The fee itself is nominal, an average of about $50. 

Now, much of the attention has been focused on prebankruptcy 
counseling, and I think the GAO did note, as did my stop sign, that 
it is time to stop. 

Madam Chair, may I conclude with several points? 

The bankruptcy reform legislation passed by the House by wide 
bipartisan margins is working. It is working for the consumer and 
the economy. Those who have need have access, full access, to 
bankruptcy; and above-median-income people who can repay a por- 
tion of their debts do so. Bankruptcies are down; credit counseling 
is up. 

We urge you to continue to give the law a chance to work with 
adequate oversight. 

Ms. Sanchez. Thank you, Mr. Bartlett. 

[The prepared statement of Mr. Bartlett follows:] 

Prepared Statement of Steve Bartlett 

SUMMARY OF TESTIMONY 

Good morning, Madam Chair and Ranking Member Cannon, my name is Steve 
Bartlett and I am President & CEO of The Financial Services Roundtable. Thank 
you for inviting me to participate in this hearing to examine the implementation of 
Public Law 109-8, the bankruptcy reform statute that was signed into law two 
years ago. 

I have several attachments to my statement and I would ask that they be in- 
cluded in the record. 

The Financial Services Roundtable represents 100 of the largest integrated finan- 
cial services companies providing banking, insurance, and investment products and 
services to the American consumer. Our companies account directly for $65.8 trillion 
in managed assets, $1 trillion in revenue, and more than 2.4 million jobs. 

The American consumer is the lifeblood of the economy and it is in the best of 
interests of Roundtable member companies to have well-educated consumers who 
manage debt prudently. With such breadth and debt. Roundtable members are in 
a good position to assess impact of legislative changes such as bankruptcy reform. 

Bankruptcy Reform is still new. So far, from the perspective of the American con- 
sumer and the economy, the new bankruptcy reform law is working quite well. 
Bankruptcy filings are down, more Americans than ever are getting credit coun- 
seling and, as a result, consumers have the opportunity to become educated about 
prudent financial management. Let me cite some statistics to demonstrate my point: 

• consumer bankruptcy filing rates have dropped dramatically to 573,203 in 
2006 from an average annualized rate of 1.5 million for the prior 5 five years; 
private sector estimates for 2007 range from 500,000 to 800,000 consumer 
bankruptcies 

• more consumers are choosing Chapter 13 repayment plans over Chapter 7 
than under the old law; 27.5% consumer elected Chapter 13 under the old law 
or as compared to 35-40% under the new law who select Chapter 13 under 
the new law 
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• there were 1,230,195 total credit counseling sessions at Justice Department- 
accredited agencies as of March, 2007, compared to an average of 57,087 total 
counseling sessions per month for 2005, the year before bankruptcy reform 

These numbers indicate that the means-test and the pre-bankruptcy credit coun- 
seling mandate are working. Recall that the principal policy objective of bankruptcy 
reform was to say that people with above-median income who can repay some or 
all of their debts ought to do so while leaving in place bankruptcy relief for those 
who really need it. That seems to be happening under the new law. 

In addition, bankruptcy reform has strengthened the ability of homeowners to use 
Chapter 13 to stop foreclosures and catch up on past due mortgages. Even prior to 
the reform law, Chapter 13 was often used by consumers to save their home. Now, 
if mortgage lenders misapply mortgage payments in a Chapter 13 plan, they can 
be subject to punitive damages. As lenders adjust to this new requirement. Chapter 
13 will be an even better option for saving the family home. 

One major result of bankruptcy reform is increased credit counseling, which edu- 
cates consumers. Credit counseling can help keep consumers from getting into finan- 
cial trouble and, for those consumers for whom bankruptcy is an appropriate option, 
credit counseling keeps consumers out of financial trouble in the future. 

In fact, the Department of Justice has estimated that 10% of consumers who get 
pre-bankruptcy counseling do not file for bankruptcy. This means that counseling 
is important and meaningful for some consumers, even if there is anecdotal evidence 
that it may not help others. Counseling is widely available from numerous sources 
through multiple channels-in-person counseling, telephone counseling and Internet 
counseling. To the extent that the counseling program could be made to work better 
for more consumers, we should do so. It would Be a mistake to cut consumers off 
from financial education. We think the number of consumers who decide not to file 
for bankruptcy could be higher. Industry is working to build on the law to reach 
consumers much sooner in the financial cycle so that credit counseling can live up 
to its full potential. If consumers wait until they are completely underwater, coun- 
seling may not live up to its full potential. At the Roundtable, we have started 
mymoneymanagement.net as a way of providing consumers early access to quality 
credit counseling. In addition, we have instituted a program called HOPE to help 
homeowners and mortgage lenders negotiate win-win solutions when a mortgage be- 
comes past due. 

The non-profit counseling agencies have stepped up to the plate to make bank- 
ruptcy reform work. They applied to become certified agencies and promised to live 
by the ethical requirements established by the Justice Department. As the GAO 
noted, there have been few, if any, complaints about DOJ approved agencies. They 
perform a valuable public service by providing financial management advice to con- 
sumers and the lending industry is pleased they choose to participate in the pre- 
bankruptcy counseling process. 

We are all better off for the efforts of these agencies. They are on the front lines 
and bear the heavy load. Based on the reports we have received from most of the 
approved agencies, it seems clear these agencies are acting as Congress intended. 
For instance, they are waiving counseling fees for those who can’t pay. According 
to our statistics, counseling fees were waived for 22% of counseling sessions. And 
fees are relatively modest. At the Roundtable, the lending industry created a grant 
program to support credit counseling approved agencies, of which there are 157. 

The credit lending industry has also created a website — 
mymoneymanagement.com — which guides consumers to DOJ-approved agencies. 
Some of our member companies are already directing customers to this site as soon 
as they show signs of financial difficulties to assist consumers earlier in the process. 

It is important to understand that Justice Department certification is a significant 
enhancement for the quality of credit counseling available to consumers. There has 
not been a governmental “seal of approval” that identifies quality agencies before. 
Also, the increased attention around bankruptcy reform and credit counseling seems 
to have driven up demand for credit counseling. 

While much of the attention has focused on pre-bankruptcy counseling, post-bank- 
ruptcy educational counseling is immensely important as well. This counseling 
comes at a very important time for the average consumer. The consumer, having 
filed for bankruptcy, will be ready to learn new financial skills. 

The Roundtable believes that counseling requirements could be improved by regu- 
lations. In a comment letter, we suggested that pre-bankruptcy certificates should 
be valid for one year, rather than merely 6 months, to allow consumers more time 
to consider alternatives to bankruptcy. The Roundtable submitted a letter to the De- 
partment of Justice detailing regulatory changes and I have attached that letter to 
my statement. The Roundtable has also joined with the Consumer Federation of 
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America and a leading counseling trade association proposing consensus rec- 
ommendations for regulatory changes to make the system work for all stake- 
holders — lenders, borrowers and counselors. 

The Roundtable strongly believes each issue can be addressed through regulatory 
implementation strategies designed to further Congressional intent. 

Prior to enacting Public Law 109-8, Congress had not reformed bankruptcy laws 
since 1978. We need to let the law mature before understanding its real impact. 

Congress did the right thing for consumer and the economy in passing bankruptcy 
reform; now it’s time to make sure that this legislative success is implemented cor- 
rectly. Time will tell if the major consumer protection provisions in bankruptcy re- 
form will work as intended. Under the new law, mortgage lenders can be subject 
to punitive damages for misconduct in Chapter 13 cases. And unsecured lenders 
have to consider voluntarily reducing balances or take increased losses in bank- 
ruptcy. And single moms and custodial parents have much-enhanced access to the 
assets of people who owe child support. Finally, the Federal Reserve is now engaged 
in a rulemaking process to improve the quality of financial disclosures made to con- 
sumers. When Congress voted for bankruptcy reform. Congress voted for these cru- 
cial consumer protections. 

However, there are implementation challenges. For instance, as will be discussed 
in my full statement, the forms being produced by the Judicial Conference have the 
potential to disrupt the means-test by allowing debtors to claim deductions for non- 
existent expenses, for a car they do not own, for example. Bankruptcy reform was 
surely not intended to allow above-median income debtors to escape repayment by 
deducting expenses they don’t actually have. We feel that this issue, as well as any 
others, should be addressed through the rulemaking process. 

In conclusion, I would make several points. The bankruptcy reform legislation 
passed both the House and the Senate by wide, bi-partisan mar^ns. The new law 
is working for the consumer and the economy. Those in need still have full access 
to bankruptcy and above median income people who can repay a portion of their 
debts do so. Bankruptcies are down; quality credit counseling is up; consumers have 
access to better information about financial management. What we need now is 
careful, bi-partisan oversight. 

I thank the Subcommittee for conducting this hearing, and I am grateful for this 
opportunity to testify. I look forward to answering your questions. 


ATTACHMENT 

TESTIMONY OF STEVE BARTLETT 

Good morning, Mr. Chairman and Ranking Member Schumer, my name is Steve 
Bartlett and I am President & CEO of The Financial Services Roundtable. Thank 
you for inviting me to participate in this hearing to examine the implementation of 
Public Law 109-8, the bankruptcy reform statute that became effective on October 
17, 2005. I would also like to express my appreciation to the Department of Justice 
for providing leadership in implementing the provisions of Public Law 109-8. 

Mr. Chairman, I have several attachments to my statement and I would ask that 
they be included in the record. 

THE FINANCIAL SERVICES ROUNDTABLE 

The Financial Services Roundtable represents 100 of the largest integrated finan- 
cial services companies providing banking, insurance, and investment products and 
services to the American consumer. Member companies participate through the 
Chief Executive Officer and other senior executives nominated by the CEO. Round- 
table member companies provide fuel for America’s economic engine, accounting di- 
rectly for $50.5 trillion in managed assets, $1.1 trillion in revenue, and more than 
2.4 million jobs. As you might imagine, Roundtable members are in a pretty good 
position to assess impact of legislative changes such as bankruptcy reform. 

OVERVIEW OF IMPLEMENTATION AND MACROECONOMIC PERSPECTIVE ON REFORM 

Mr. Chairman, at least since the turn of the twentieth-century, the American peo- 
ple have always had access to bankruptcy when overwhelmed and unable to repay 
their debts. This is as it should be. There is no reason to force people to toil under 
the burden of debts they can never repay. For this reason, we have had a “fresh 
start” enshrined in our bankruptcy laws since 1898. During the Great Depression 
in 1930s, Congress created voluntary repayment plans as an alternative to straight 
liquidation. 
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However, as originally envisioned, straight liquidation under Chapter 7 was 
meant to be a last resort for people with no ability to pay. Congress continued 
America’s progressive tradition by enacting Public Law 109-8 to channel higher in- 
come consumers into repayment plans while permitting the truly destitute and the 
poor to go into straight liquidation. The Roundtable supports both the letter and 
spirit of these important reforms. 

Mr. Chairman, to provide a quick explanation of how the new law is being imple- 
mented, I would say the sense of the Roundtable member companies is that the law 
is working well and consumers as well as the economy are benefiting. 

The number of bankruptcy filings has plummeted since 2004 and 2005. Some of 
this was certainly due to people rushing to file under the old law. Our companies 
and most analysts who have looked at the situation believe the drop off in filings 
is due to more than just people filing in 2005 to beat the new law. 

We agree with those in Congress who have recently pointed out that losses to the 
economy that result from bankruptcy filings slow economic growth to some extent. 
When a business — any business, large or small — loses money because a customer 
files for bankruptcy, the business often has to increase what it charges other cus- 
tomers. I would submit that this is not good for consumers or the economy. 

I know that some, including Senator Grassley who sits on this Subcommittee, 
have considered the effect of Public Law 109-8 and have put the total costs savings 
to the American economy at around $60 billion. Reduced losses of this size are a 
positive for the economy. 

This leads me to my first question I would identify for the Subcommittee: How 
has bankruptcy reform affected the American economy? The answer to that question 
will take a cumulative effect over the next few years, but it is an important question 
to ask. 

The low rate of consumer bankruptcies presents other significant questions for the 
Subcommittee as it tries to assess the success or failure of Public Law 109-8. 

• Is the infrastructure in place to handle a surge in filings; specifically, are 
there enough certified credit counselors? 

• Does the Department of Justice have enough resources to implement the 
means test? 

I don’t know the answers to these questions yet. I would, however, urge diligent 
monitoring of the implementation of the new law to ensure there are adequate re- 
sources available to make the system work. 

CREDIT COUNSELING 

I would also like to mention the potential for social and economic good coming 
from the pre-bankruptcy credit-counseling mandate. As the Subcommittee knows, in 
order to file for bankruptcy under the new law, a consumer must first get a certifi- 
cate from an approved counseling agency attesting to the fact that the consumer has 
completed a counseling session. A certificate is good for 6 months. And, prior to re- 
ceiving a discharge of debt, a consumer must undergo another counseling session 
designed to teach on-going financial skills. 

The Department of Justice has publicly stated that they believe around 10% of 
the pre-bankruptcy certificates issued have not been used yet. This is a positive 
sign. But I think we can do better. 

The industry funded a “no-strings-attached” grants program for every approved 
agency that sought a grant. There are 153 approved pre-bankruptcy counseling 
agencies and another 275 agencies have been approved to provide post-bankruptcy 
educational counseling. 

These non-profit agencies, both NFCC and AICCA agencies, perform a valuable 
public service by providing financial management advice to consumers and we are 
pleased they choose to participate in the pre-bankruptcy counseling process. Based 
on the reports we have received from over 70% of approved agencies, it seems clear 
these agencies are acting as Congress intended. For instance, we believe they are 
waiving counseling fees about for those who can’t pay. In October, 2006, fees were 
waived for 22% of counseling sessions. And fees are relatively modest at about $36 
per session. 

In addition, there has been a dramatic increase in traditional credit counseling 
sessions this year as compared to last year, which may be linked to the new law. 
I have attached to my statement a report prepared for the Roundtable that dis- 
cusses what most approved counseling agencies are telling us about the situation 
on the ground. 

One difficulty the Roundtable has identified is how to get to consumers sooner in 
the financial cycle. If we just wait until consumers are completely “under water,” 
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it may be that the counseling mandate will not live up to its full potential. To make 
counseling more effective, the Roundtable has created a website — 
mymoneymanagement.com — that refers consumers to DOJ-approved agencies for 
credit counseling before they are considering bankruptcy. In fact, some of our mem- 
ber companies are now directing their customers who fall behind in payments to 
this website so those consumers can get help earlier. All of us in the responsible 
lending community hope this will help consumers sooner, to the benefit of every- 
body. 

I have one final note on credit counseling. As can be seen in my attachment, the 
Roundtable has received scattered reports that bankruptcy attorneys have been 
seeking to blunt the effect of the counseling mandate by steering clients to agencies 
they consider “friendly.” We have been told by counseling agencies that in some 
cases attorneys pay directly for the counseling services. I would suggest to the Sub- 
committee that these business practices, if they continue, could erode the significant 
potential consumer benefits of pre-bankruptcy counseling. I am aware that members 
of the Subcommittee have written a letter to the Deputy Attorney General about 
one specific agency and the Roundtable applauds this oversight initiative. 

THE MEANS TEST 

In addition to credit counseling, one of the centerpieces of bankruptcy reform was 
the means test. In this regard, I would make several observations to the Sub- 
committee. The good news is that during the last year, the number of objections to 
the means-testing filed in court has heen modest. The Department of Justice is dili- 
gently implementing the means-test. 

In addition, to date, no creditor has filed a means-test objection as it has the right 
to do under the new law. I think this is so in part because higher income debtors 
are either skipping bankruptcy or are self-selecting to go into Chapter 13. Thus, 
there is no evidence at all to support the fears expressed by some before enactment 
of Public Law 109-8 that creditors would use this new right inappropriately. 

The Subcommittee should know that one positive effect of the new law which I 
attribute to the means test is an increase in the number of Chapter 13 cases rel- 
ative to Chapter 7 cases. It seems as if more consumers are opting for Chapter 13 
in light of the new law. This is certainly a positive trend and one of the major goals 
of the legislation. 

The final point I would make regarding the means-test involves the Judicial Con- 
ference rule making process. In particular, I would call the Subcommittee’s atten- 
tion to the fact that the forms created to measure repayment capacity to implement 
the means test seems to allow debtors to calculate repayment ability by deducting 
for expenses they don’t actually have. For instance, consumers are directed to de- 
duct an expense for owning a car even if they don’t own one. 

The Roundtable believes that this creates an inaccurate measure of repayment 
ability. The means test was designed by Congress to accurately measure repajnnent 
ability; allowing debtors to deduct phantom expenses is not consistent with Congres- 
sional intent. I have attached to my statement a letter submitted by associations 
commenting on the Interim Rules and making this point. 

CONSTITUTIONAL CHALLENGES TO PUBLIC LAW 109-8 

Mr. Chairman, the very full legislative record developed by Congress before the 
enactment of Public Law 109-8 focused on the manner in which debtor attorneys 
were responsible for abuses of the system. I certainly would never want to paint all 
attorneys as corrosive to the bankruptcy process. I know there are many well-inten- 
tioned and serious attorneys who represent consumers considering bankruptcy in an 
appropriate way. But, as the hearing record makes clear, there were bankruptcy 
mills that simply processed consumers without providing meaningful legal advice or 
looking out for the best interests of consumers. The Federal Trade Commission even 
issued a warning to the public about deceptive advertising by attorneys. 

Congress sensibly reacted by imposing disclosure requirements on attorneys and 
prohibiting them from advising consumers to defraud creditors. These consumer pro- 
tections were designed to help consumers by giving them full access to all the infor- 
mation they need to make informed choices. 

So, it is with some concern that I must call the Subcommittee’s attention to a law- 
suit filed in Connecticut to have these consumer protections declared unconstitu- 
tional. The plaintiffs in this case believe that attorneys have a right under the Con- 
stitution to deceive the public or hide information from clients or advise consumers 
to commit fraud by running up debts just before filing for bankruptcy to game the 
means-test. 
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The Justice Department is aggressively litigating on the other side of the issue. 
However, if these consumer protections are invalided by judges, I hope Congress can 
find some way to protect unwary and unsophisticated consumers from the kinds of 
deceptive practices the Federal Trade Commission warned about. 

CONCLUSION 

In conclusion, I would make several points. The Roundtable supported bankruptcy 
reform and was pleased to see the legislation pass both the House and the Senate 
by wide, bi-partisan margins. The new law seems to be working for the consumer 
and the economy. It is working better than anticipated — those in need still have full 
access to bankruptcy and upper income people seem to be skipping bankruptcy or 
opting for repayment plans. Bankruptcies are down; more Americans are getting 
quality credit counseling; consumers have access to better information about finan- 
cial management. What we need now is careful, bi-partisan oversight. 

I believe that Public Law 109-8 has the potential to be of continuing great benefit 
to consumers and to the economy. As I said at the beginning of my testimony — “so 
far, so good.” The work of the Congress is not over. There are challenges and surely 
there will be unforeseen bumps in the road. I thank the Subcommittee for con- 
ducting this hearing, and I am grateful for this opportunity to testify. I look forward 
to answering your questions. 

Ms. Burroughs, will you now proceed with your testimony. 

TESTIMONY OF SHIRLEY JONES BURROUGHS, GASTONIA, NC 

Ms. Burroughs. Well, I am here today because I had to file 
bankruptcy due to, I guess, just not knowing what everything was 
that was in the contract when I first signed. I know there is no law 
to excuse not reading everything in a contract, but when we got to 
the closure, it was just not what I expected. You wanted to get it 
over with; you just rush and you sign papers. 

I did not get, you know, anyone to explain what half the mean- 
ings of the documentations were. And then, when you cannot make 
payments, it is just a hard thing because you have no one to really 
explain what you did not do. And that is why I am here today, to 
try to help someone else. 

Ms. Sanchez. You are talking, of course, about the closing on a 
house that you purchased 

Ms. Burroughs. Right. 

Ms. Sanchez [continuing], and the documentation that was re- 
quired for that? 

Ms. Burroughs. Correct. 

Ms. Sanchez. Can you tell us just a little bit about how that sort 
of put you into the circumstance of having to consider bankruptcy 
as an option? 

Ms. Burroughs. Just the fact that, you know, the payments — 
we had to refinance a couple of times because — due to the fact of 
my husband’s losing income and that I lost my job at once. And we 
just had to refinance to try to stay on top of things, and refinancing 
was only making the rates go up instead of lowering the rates, and 
it just got to a point where, you know, what do we do? 

Ms. Sanchez. As a result of not being able to make the pay- 
ments, you considered bankruptcy as an option? 

Ms. Burroughs. Correct. 

Ms. Sanchez. Can you tell us a little bit about how you came to 
consider that as an option and what you decided to do, ultimately? 

Ms. Burroughs. In November, I think it was, as a last resort, 
we decided, you know, we could not just keep not paying. We had 
to find an option. So we decided to file for bankruptcy and try to 
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make things — ^you know, we wanted to make payments, but we 
knew we was just falling behind. 

Ms. Sanchez. Did you consult with somebody before you decided 
to enter the bankruptcy process? 

Ms. Burroughs. We did not consult with anyone. We found At- 
torney Wayne Sigmon, and I think we went to the Internet, and 
we found him, and we met him in court on the day of foreclosure, 
and we went through all the options with him. My husband did, 
anyway. 

Ms. Sanchez. And was your decision to enter into bankruptcy 
sort of your attempt to save your home? 

Ms. Burroughs. It was. 

Ms. Sanchez. Okay. 

Do you feel that the process that you went through in terms of 
buying your house, you know, the folks who did the financing for 
the house — do you feel they explained things adequately or hon- 
estly and gave you an assessment of what your payments would 
look like in the future? 

Ms. Burroughs. No. Because when we went in — ^you know, our 
mortgage has changed so much. I mean, I think the mortgage has 
changed three times with new buyers and, you know, refinancing 
with different companies. It was just getting out of control. We 
never knew what to expect with payments, and it just was out of 
control. 

Ms. Sanchez. Have you found the bankruptcy process to be an 
easy, straightforward, and clear process for you? 

Ms. Burroughs. No, it was not easy. I mean, it is a lot of paper- 
work. But you do what you need to do. It is less stressful now, 
going through, you know, knowing I can make a payment, and ev- 
erything is okay. 

Ms. Sanchez. So how have your payments changed since going 
through the bankruptcy process? 

Ms. Burroughs. I think we are making payments around, 
maybe, $2,000, I will just say, for the second and first mortgage all 
together. The payments went down at least $1,000, and they de- 
creased even more since my husband has been placed on active 
duty, so^ 

Ms. Sanchez. Okay. Thank you so much for your participation. 
I am sure other Members of the panel will have questions for you. 
Thank you again, Ms. Burroughs. 

[The prepared statement of Ms. Burroughs follows:] 

Prepared Statement of Shirley Jones Burroughs 

I am Shirley Jones Burroughs and I reside in Gastonia, North Carolina with my 
husband and two children, ages 16 and 19. My husband and I have worked all our 
lives to provide for our family. My husband is a truck mechanic and I work for an 
insurance company. We purchased our home in December, 1999. Our joint gross in- 
come for 2004 was $92,745.00 including $5,931 we withdrew from our retirement 
plans to make debt payments. In 2005 our gross income was $74,288.00 for my hus- 
band and $23,392.00 for me. In 2006 our gross income was $55,681. Olfor my hus- 
band, $28,220.00 for me, and $4,270.00 withdrawal from his retirement. We hated 
to dip into our retirement savings, but we were tr 3 dng to keep up with our debts 
and avoid bankruptcy. 

When we purchased our home, we entered into a first mortgage with Home- 
comings Mortgage and a second mortgage with EMMCO THE MORTGAGE SERV- 
ICE STATION INC., which was assigned to Associates Financial Services of Amer- 
ica, Inc. (“Associates”). In March, 2000, and approximately four months after we 
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purchased our residence, Associates contacted us and offered to refinance our mort- 
gages. They stated that we could lower our payments through refinancing and con- 
solidate all of our debts. 

On March 30, 2000 we refinanced both mortgages through Associates. Our new 
first mortgage in the sum of $109,730.75 was used to pay the balance due to Home- 
comings Mortgage of $91,808.19 and the balance due to Associates of $16,374.12. 
The second mortgage in the sum of $10,199.98 was used to pay other debts includ- 
ing $2,888.55 to American General and $6,396.21 to CitiFinance. We received no 
cash proceeds from the refinancings. The new first mortgage payment was $1,170.22 
per month with interest at 12.49 percent per annum and the new second mortgage 
payment was $214.37 with interest at 18 percent per annum. 

On June 29, 2001 we again refinanced our second mortgage with CitiFinancial 
Services, Inc., (formerly Associates). In this refinancing our new loan amount was 
$9,990.24 with an Annual Percentage Rate of 15.45 percent. Our first payment was 
$184.86, and then we had 29 scheduled payments of $179.94 and then 90 more 
scheduled pa 3 Tnents of $153.07. To my knowledge, we received no cash proceeds 
from this refinancing. 

On August 16, 2002 we once again refinanced our two mortgages with 
CitiFinancial. These refinancings were done upon CitiFinancial’s promise that our 
monthly payments would be reduced. In the 2002 first mortgage we financed 
$113,938.76 with interest at an annual percentage rate of 11.95 percent, a first pay- 
ment of $1,621.41 and 359 payments of $1,167.57. $113,630.87 of the cash proceeds 
of this loan were paid to CitiFinancial. In the 2002 second mortgage we financed 
$10,350.57 with interest at an annual percentage rate of 14.61 percent payable in 
30 scheduled payments of $186.43 and then 90 more scheduled payments of $150.11. 
The cash proceeds of this second mortgage refinancing went to payoff the June 29, 
2001 CitiFinancial second mortgage. Again, we received no cash proceeds from ei- 
ther refinancing. All of the amounts added to our mortgages went to the fees and 
charges in the multiple refinancings. 

In 2006 we began to fall behind in our mortgage payments to CitiFinancial mainly 
because I was unemployed for some time. On November 22, 2006 CitiFinancial com- 
menced a foreclosure proceeding in the State Court to foreclose upon the first mort- 
gage. The foreclosure sale date was scheduled for January 24, 2007. 

After exploring available options to try to save our home from foreclosure, we 
found that our only real option was to file a Chapter 13 bankruptcy case. Through 
the Internet, we found our bankruptcy attorney, Mr. Wayne Sigmon. He explained 
that we could file a Chapter 13 case and cure the payment arrears on the first mort- 
gage to CitiFinancial in monthly court payments over a 60 month period while con- 
tinuing to make our regular monthly payments due to CitiFinancial after the filing 
of our bankruptcy case directly to CitiFinancial. As to the second mortgage, he ad- 
vised that we could “lien strip” the second mortgage through a lawsuit he would file 
in our bankruptcy case against CitiFinancial since the market value of our residence 
was less than the principal balance due upon the first mortgage. In this way the 
second mortgage would no longer be a lien upon our residence and the balance due 
would be treated as unsecured debt in our Chapter 13 case. 

Our Chapter 13 case was filed on January 22, 2007. Our plan called for monthly 
payments to the Chapter 13 Trustee of $1,050.00 plus direct payments to 
CitiFinancial “outside of the plan” of $1,160.00. These payments were feasible be- 
cause our combined monthly net income was $4,332.64 which consisted of $3,132.65 
from my husband’s job and $1,200.00 from my unemployment compensation. 

In our Chapter 13 case we scheduled CitiFinancial’s first mortgage arrears to be 
$5,800.00 which was 5 monthly payments of $1,160.00 each. We scheduled the out- 
standing principal balance to be $132,802.53. Both of these figures came from 
monthly statements we had received from CitiFinancial. At our Chapter 13 meeting 
of creditors, we were shocked to learn that CitiFinancial filed a proof of claim in 
our case alleging that the first mortgage arrears as of our Chapter 13 filing date 
were $14,789.03 and that the total balance due is $135,218.81. A copy of this proof 
of claim is attached hereto as Exhibit “A”. Obviously, if our arrears are $14,789.03, 
our Chapter 13 payments will increase significantly. Our attorney advised us that 
mortgage servicers often inflate claims in Chapter 13 cases and that he would re- 
view the documents and file a formal objection to this claim. 

Our attorney has now reviewed our CitiFinancial mortgage documents and he has 
objected to the proof of claim. He has advised that our mortgage is a classic example 
of predatory mortgage lending. The mortgage interest is compounded on a daily 
rather than monthly basis. This is why we now owe somewhere between $132,000 
and $135,000 on the mortgage while the original amount financed was $113,938.76. 
He advised that he has seen this type of interest computation in numerous 
CitiFinancial mortgages. Attached hereto as Exhibit “B” is an amortization schedule 
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that shows how our mortgage balance would have been reduced if our loan had in- 
terest compounded monthly rather than daily. To my knowledge, we were never 
warned by CitiFinancial about the possibility that we would make numerous pay- 
ments on our loan and still owe substantially more than we borrowed. 

Our attorney has also advised that our mortgage contains an arbitration provi- 
sion. CitiFinancial never explained to us how an arbitration provision works and I 
had never even heard of arbitration until my attorney brought it to my attention. 

On March 22, 2007 my husband, a member of the Army reserve, was called to 
active duty and he has been deployed to Iraq. His net monthly military pay after 
taxes is $1,141.75 so that our combined monthly income has dropped from $4,332.64 
to $3,024.27, a difference of $1,307.97 per month. With this decrease in income, I 
cannot afford to make both my Chapter 13 Trustee payments and my monthly mort- 
gage payments to CitiFinancial. My attorney has filed a motion in the bankruptcy 
court requesting that, pursuant to the Servicemembers Civil Relief Act, the interest 
rate on our secured debts be reduced to 6 percent per annum while my husband 
is on active duty. If this motion is allowed, my direct monthly payment to 
CitiFinancial should be $767.07 (Exhibit “C” hereto), plus a monthly payment upon 
the alleged $14,789.03 arrears through the Trustee of $285.91 (Exhibit “D”), and an 
approximately 5% Trustee’s commission on the arrearage payment ($14.29) for a 
total monthly payment to CitiFinancial of $1,067.27. 

Even this payment will be a real struggle for us to make now that we have re- 
duced income and greater expenses due to my husband’s service in Iraq. If, as pro- 
posed by the consumer groups, the Bankruptcy Code allowed us to reamortize the 
CitiFinancial mortgage at a 6 percent per annum fixed rate over a thirty year term 
from the bankruptcy petition date, even with CitiFinancial’s alleged balance due of 
$135,218.81, the payment would be $810.71 (Exhibit “E”), a monthly savings of 
$256.56. My children and I could dearly use this money to live on. 

Ms. Sanchez. Mr. Sommer, will you please begin your testimony. 

TESTIMONY OF HENRY J. SOMMER, PRESIDENT, NATIONAL AS- 
SOCIATION OF CONSUMER BANKRUPTCY ATTORNEYS, 

PHILADELPHIA, PA 

Mr. Sommer. Thank you, Madam Chair and Members of the 
Committee. My name is Henry Sommer, and I am an attorney who 
specializes in bankruptcy and consumer law matters. For over 32 
years, I have represented families and individuals in Philadelphia 
who have sought my help with serious debt problems, often involv- 
ing foreclosure. 

I am President of the National Association of Consumer Bank- 
ruptcy Attorneys, and I am testifying today on behalf of our 2,700 
members. I would like to address my testimony to two principal 
topics: one, how the 2005 amendments have impacted consumer 
debtors, and two, how the bankruptcy laws should be amended to 
give homeowners a more effective remedy to deal with the fore- 
closure crisis our Nation is now facing. 

In answering the fundamental question posed by this hearing, I 
would say that the 2005 amendments to the Bankruptcy Code are 
not protecting consumers; they are hurting consumers. To call this 
a “consumer protection act” is a classic example of George Orwell’s 
“Newspeak.” In fact, it is widely recognized as one of the most 
anticonsumer pieces of legislation ever passed by Congress. 

The amendments were premised upon allegations that there was 
widespread abuse in the consumer bankruptcy system and that 
many who filed chapter 7 bankruptcy cases could afford to pay a 
significant portion of their debts. The reality is, this was never 
true, and the experience since the effective date of the amendments 
has borne that out. Very few debtors, only about one half of 1 per- 
cent, have been charged with abuse under the bill’s vaunted means 
test, even though its threshold of abuse is very low. A debtor can 
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be charged with abuse if a debtor is deemed able to pay as little 
as $100 a month toward her debts or deemed able to pay only a 
tiny percentage of what is owed. 

Not surprisingly, we have seen no trace of the $400-to-$550 ben- 
efit which the bill’s backers promised would redound from its pas- 
sage to every household in the country. Indeed, abusive credit card 
practices, including higher and higher late charges, have only in- 
creased, at least until some companies recently agreed to change 
a few of those practices while testifying at hearings in this new 
Congress. 

The biggest impact of the new law has been the enormous in- 
crease in the cost and burdens of filing a bankruptcy case. I doubt 
that it was the intention of even those who voted for the bill to in- 
crease documentation requirements, bureaucratic paperwork and 
other costs so much that honest, low-income and working families, 
not the high rollers at whom the amendments were supposedly 
aimed, are deterred or prevented from obtaining the bankruptcy re- 
lief they need. But that is what has happened. 

The filing fee has increased by 50 percent. There are new fees 
for credit counseling and education which usually total another 
$100, and there has been such a great increase in the documenta- 
tion required in every case that attorneys have had to increase 
their fees at least 50 percent. Bankruptcy has gone from being a 
relatively low-priced proceeding that can be handled quickly and ef- 
ficiently to being an expensive minefield of new requirements, 
tricks and traps that can catch the innocent and unsuspecting 
debtor. 

There is simply no reason, especially in the cases of lower-income 
debtors, that all of this extensive documentation demanded by the 
amendments is necessary. Every consumer bankruptcy attorney 
has had the experience of explaining these requirements to pro- 
spective clients only to have the clients go away discouraged and 
never return. 

Every consumer debtor must obtain all payment advices for the 
60 days before the bankruptcy is filed, a tax return or a tax tran- 
script for the most recent year and sometimes additional years. 
They must provide an attorney with information detailing every 
penny of their income for the 6 months before the petition is filed; 
they must provide bank statements to the trustee and evidence of 
current income. They must attend a prepetition credit counseling 
briefing even if their problems are unavoidable medical catas- 
trophes and not unwise spending. They must attend a financial 
management course in order to receive a discharge. 

Attorneys must complete numerous additional forms, including a 
6-page means test form that requires arcane calculations about 
which there are many different legal interpretations, and this is on 
top of the 20 or 30 pages of forms that were already required in 
every bankruptcy case. 

According to the United States Trustee Program, attorneys must 
also provide clients with pages and pages of so-called disclosures, 
many of which are irrelevant to the client’s case or inaccurate, 
which then requires additional time explaining them. And trustees 
in some districts demand even more documents. And if a consumer 
debtor is subject to an audit they have to provide even more, in- 
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eluding 6 months worth of income documentation, 6 months of 
bank statements and an explanation of each and every deposit and 
withdrawal from any account over those 6 months. And the bank- 
ruptcy credit counseling requirement is primarily yet another bar- 
rier to bankruptcy. Even the credit counselors report that only 2 
to 3 percent of the perspective debtors they see can even con- 
template a debt management plan. 

Now, most of this documentation is unnecessary, even to the os- 
tensible goals of the 2005 amendments. In the vast majority of 
cases consumers are nowhere near the thresholds at which the 
abuse provisions kick in. 

Ms. Sanchez. Mr. Sommer, your time is expired, so if you can 
conclude, and then we’ll get back to you with questions. 

Mr. Sommer. Well, let me just say that the second thing I want- 
ed to talk about was some amendments we proposed that would 
help people facing foreclosure. We think the Bankruptcy Code 
needs to be amended to deal with the new kind of mortgages, the 
exploding ARMs that were not present in 1978 when chapter 13 
was drafted. And the details are attached to my testimony. Thank 
you. 

[The prepared statement of Mr. Sommer follows:] 
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My name is Henry J. Sommer and I am an attorney specializing in 
bankruptcy and consumer law matters. For over 32 years, I have represented 
families and individuals in Philadelphia who have sought my help for serious debt 
problems, often involving mortgage foreclosure. I am the President of the National 
Association of Consumer Bankruptcy Attorneys (NACBA), an organization of 
attorneys who represent consumers in bankruptcy. Our over 2700 members 
represent a large proportion of the individuals who file bankmptcy cases in the 
United States Bankruptcy Courts, and I am testifying today on behalf of NACBA 
and its members. 

I’d like to address my testimony today to two principal topics: How the 2005 
bankruptcy amendments have impacted consumer debtors and how the bankruptcy 
laws should be amended to give homeowners an effective remedy to deal with the 
foreclosure crisis our nation is now facing. 

I. IMPACT OF THE 2005 AMENDMENTS 

In answering the fundamental question posed by this hearing, 1 would say that 
the 2005 amendments to the Bankruptcy Code are not protecting consumers. They 
were premised upon allegations that there was widespread abuse in the consumer 
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bankruptcy system and that many who filed chapter 7 bankruptcy cases could afford 
to pay a significant portion of their debts. The reality is that this was never tme, and 
the experience sinee the effective date of the amendments has borne that out. Very 
few debtors, only about one half of one percent, have been charged with abuse under 
the bill’s vaunted means test, even thougli its threshold of abuse is very low - a 
debtor can be charged with abuse if the debtor is deemed able to pay as little as $100 
a month toward her debts, or deemed able to pay only a tiny percentage of what is 
owed. Not surprisingly, we’ve seen no trace of the $400 to $550 benefit which the 
bill’s backers promised would redound from its passage to every household in the 
country. Indeed, abusive credit card practices, including higher and higher late 
charges, have only increased, at least until some companies agreed to change a few 
of these practices while testifying at hearings in this Congress. 

The biggest impact of the new law has been the enormous increase in the costs 
and burdens of filing an individual bankruptcy case. I doubt that it was the intention 
of even those who voted for the bill to increase documentation requirements, 
bureaucratic paper work, and other costs so much that honest low income and 
working families, not the “high rollers” at whom the amendments were supposedly 
aimed, are deterred or prevented from obtaining the bankruptcy relief they need. But 
that is what has happened. The filing fee has increased by 50%; there are new fees 
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for credit counseling and education that usually total another $100; and there has 
been such a great increase in the documentation required to file a case that attorneys 
have had to increase their fees at least 50%. 

This increase in cost and the widespread misperception that bankruptcy is no 
longer available (aggravated by collection agent misrepresentations to consumers) 
are the primary reasons that bankruptcy case fdings have declined so precipitously. 
Certainly, the causes of bankruptcy cases - medical problems, job loss, divorce - 
have not lessened. The misperception about bankruptcy availability will gradually 
be corrected as word gets out that bankruptcy is still possible, but the problem of 
costs and burdens is one that Congress must address. Bankruptcy has gone from 
being a relatively low-priced proceeding that could be handled quickly and 
efficiently to being an expensive minefield of new requirements, tricks and traps that 
can catch the innocent and unsuspecting debtor. There is simply no reason, 
especially in the cases of lower income debtors, that all of the documentation 
demanded by the 2005 amendments is necessary. 

Every consumer bankruptcy attorney has had the experience of explaining 
these requirements to prospective clients, only to have the clients go away, 
discouraged, and never return. Debtors must obtain all “payment advices” for the 60 
days before the bankruptcy is filed; they must obtain a tax return or transcript for the 
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most recent year before the petition is filed and sometimes additional years; they 
must provide an attorney with information detailing every penny of their income for 
the six months the petition is filed; they must provide bank statements to the tmstee 
and evidence of current income; they must attend a prepetition credit counseling 
briefing, no matter how hopeless their situation and regardless of whether their 
problems were cause by imprudent credit decisions of unavoidable medical 
catastrophes; they must attend a financial management course in order to receive a 
discharge; attorneys must complete numerous additional forms, including a six page 
means test form that requires arcane calculations about which there are many 
different legal interpretations. According to the United States trustee program, 
attorneys must also provide clients with pages and pages of so-called disclosures, 
many of which are either irrelevant to the client’s case or inaccurate, which then 
requires much additional time spent explaining why they are irrelevant or inaccurate. 
Moreover, tmstees in some districts demand that debtors provide even more 
additional documents. 

And if a consumer bankruptcy debtor is subject to an audit by the United 
States trustee, even more is demanded. The consumer is asked to provide six months 
worth of income documentation, six months worth of bank statements, and an 
explanation of each and every deposit and withdrawal from any account over those 
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six months. Few consumers keep such records; many consumers in financial trouble 
operate on a cash basis because their credit cards have been cut off and they must 
make numerous ATM withdrawals to meet almost all of their expenses. To account 
for every expense paid with the cash withdrawn is often impossible. But many 
bankruptcy attorneys are asking for much of this information from every client 
because they are so afraid of being accused, after an audit, of filing false statements 
by an aggressive United States trustee program, as discussed below. 

As described in the recent GAO report, the credit counseling requirement is 
not serving its supposed purpose. Even the credit counselors report, as did our 
members in a survey we conducted last year, that only 2%-3% of the prospective 
debtors they see could even contemplate a debt management plan. The counseling 
requirement serves primarily as yet another barrier to bankruptcy, especially in those 
districts where judges have mled that debtors, even those facing emergencies, cannot 
file their bankruptcy cases until the day after they receive the credit counseling 
briefing. 

And most of the required documentation is unnecessary to the ostensible goals 
of the 2005 amendments. In the vast majority of cases, consumers are nowhere near 
the thresholds at which the abuse provisions come into play. It should be sufficient 
for a debtor to provide any one of several documents to show income - a recent 
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paystub with a year to date figure on it, or a tax return or transcript for the prior year, 
or a W-2 form. The trustee is free, as has always been the case, to demand additional 
documents in the small percentage of close cases in which they might actually make 
a difference. And it should be made clear that if an auditor later finds minor 
discrepancies in the numbers, discrepancies that would have had no effect on the 
results of the case, the debtor and the debtor’s attorney should not be publicly 
accused, as they are now, of malang ‘"material misstatements.” Such a serious 
accusation should be reserved for cases in which tlie debtor’s misstatement had a 
significant impact on how the case was handled. 

Of course, these are only some of the provisions in the 2005 legislation that 
are having the greatest impact. Among the dozens of changes made by that law, 
many cause significant harm to honest debtors in particular cases, including 
restrictions on the discharge, new requirements for chapter 13 that make it much less 
attractive and make it more likely that plans will fail, and provisions that make it 
harder for consumers to save a home from foreclosure or a car from repossession. 

Moreover, the problems of consumer debtors are only exacerbated by the 
aggressive anti-consumer stance of the United States trustee program. We have seen 
in that part of the Justice Department the same kinds of things we have seen with the 
United States Attorneys and with other administrative offices. The independent 
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decisions of career personnel and local offices have been subordinated to central 
directives from a politicized central office dedicated to serving the political interests 
of the administration - in this case by effectively becoming an arm of the 
administration’s corporate backers in the financial services industry and trying to 
make bankruptcy as difficult and unattractive as possible. While spending enormous 
resources on going after minor document detects in papers filed by consumer 
debtors, the program has done virtually nothing to address the widespread fraudulent 
claims and charges of mortgage companies in bankruptcy, the practice of some 
creditor attorneys who have filed false documents on a regular basis, and other 
creditor abuses. If a single document filed by a debtor’s attorney were as poorly 
documented as the unsupportable documents filed by creditors by the hundreds 
every day in the bankruptcy courts, the U.S. tmstees would be seeking sanctions 
against that debtor’s attorney. Yet the program devotes no significant resources to 
investigating creditor wrongdoing. The issues surrounding the United States trustee 
program deserve a hearing in themselves and 1 hope that such a hearing will be 
scheduled soon. 
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II AMENDMENTS THAT COULD HELP F.AVllLIES FACING 
FORECLOSURE 

The second topic I’d like to address is how bankruptcy can be used to help 
solve the enormous foreclosure problems faced by literally millions of American 
families due to predatory lending, the bursting of the real estate bubble, and the 
fallout from years of virtually unregulated subprime mortgages. These are problems 
not just for the families whose homes are being foreclosed, but also for the 
communities where they live, which face a prospect of vacant properties that cause 
neighborhood blight and a decline m everyone else’s property values. 

Chapter 13 has traditionally been an important tool for families facing 
foreclosure. It has allowed them to save their homes by catching up on delinquent 
mortgage payments over a three to five year period while resuming their current 
mortgage payments. This model will not work, however, for people facing the 
“exploding ARMS”, adjustable rate mortgages where the payments will go up by 
hundreds of dollars even if interest rates do not increase, because they cannot afford 
the higher regular monthly payments, much less anything toward the arrears. 

Our organization, along with the Consumer Federation of America, the Center 
for Responsible Lending, and the National Consumer Law Center, has proposed 
changes to the bankruptcy laws that would allow such families struggling with their 
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mortgages to use chapter 13 to save their homes. These changes are not an attempt 
to roll back the 2005 bankmptcy legislation. Rather, they primarily amend 
provisions enacted in 1978. They address changes in the mortgage market that have 
taken place since then, including the change from market rate fixed interest loans to 
the subprime and adjustable rate mortgages of today. And our proposal would not 
require the expenditure of government funds to deal with the foreclosure crisis. 

The detailed proposals are attached to my testimony, but probably the most 
important part is the removal of the current limitation on modifying mortgages on a 
debtor’s principal residence. Unlike any other secured debts, most home mortgages 
are protected from changes in their interest rates, payments, and other terms in 
chapter 13 cases. Allowing chapter 13 debtors to change these terms, within fair 
parameters that we have proposed, would permit reamortization of the mortgages at 
a fixed rate of interest with payments those debtors can afford. 

This proposal would give all homeowners the right to the type of loan 
modification that is available to farmers and fishermen in chapter 12 bankruptcy and 
that some lenders are saying they now give to some borrowers. However, under our 
suggested amendments, the availability of this relief would not be limited, as it now 
is in many cases, by the terms of securitization tmsts that prohibit such 
modifications. It would also not be subject to whims and bureaucracy of mortgage 
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servicers. The experience of those who have sought loan modifications is that, at 
best, it requires hours and hours of negotiation and paperwork. Typically, while this 
is going on, the foreclosure is proceeding at full speed. All too often, we see 
homeowners coming to us at the last minute before a foreclosure sale because they 
thought they were going to be able to obtain forbearance or modification from their 
lenders and had therefore not consulted an attorney earlier. 

It is in such cases that the prebankruptcy credit counseling is often a particular 
problem, and that is why we are proposing that families facing foreclosure be 
exempted from the counseling requirement. The supposed purposes of the 
counseling simply do not apply: The alternative of a debt management plan will do 
nothing to stop a foreclosure; indeed chapter 13 itself is a payment plan. To the 
extent the counseling might serve an educational function, that purpose is also 
served by the postbankruptcy financial education course, which will probably be 
much more effective when the recipient of the education is not absolutely frantic 
about the possible loss of the family home. 

We have proposed several other statutory changes that would complement the 
basic proposal, including a provision to give the court control over the outrageous, 
often secret, fees and charges regularly added to a chapter 13 debtor’s mortgage 
balance, and a special homestead exemption floor for elderly homeowners who, with 
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years of accumulated equity, are among the most frequent victims of predatory 
lenders. Again, the details are in the attached documents. 

In closing, let me say that is a pleasure to testily before this committee once 
again. 1 would be very happy to work with you and your staff on bankruptcy 
legislation that could provide meaningful relief for the financial problems faced 
today by American working families. 
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ATTACHMENT 


Joint Memo for Proposed Bankruptcy Law Reform: 

Solutions to Preserve Homeownership 
April 27, 2007 
By 

John Rao, National Consumer Law Center 
Henry J . Sommer, National Association of Consumer Bankruptcy Attorneys 
Travis Plunkett, Consumer federation of America 
Tra Rheingold, National Association of Consumer Advocates 
Ellen Harnick and Eric Stein, Center for Responsible Lending 


The Center for Responsible Lending conducted a study of over six million 
subprime home mortgage loans, and projected that 2,2 million Americans with loans 
originated between 1998 and 2006 have lost or will lose their homes to foreclosure.' This 
calculation is conservative: It assumes that approximately 20% of subprime mortgage 
loans originated in 2006 will end in the loss of the home to foreclosure;^ a recent Lehman 
Brothers study put the number at 30%.' The largest proportion of these losses have yet to 
come.** Without intervention, a staggering loss of homeownership is inevitable. 

To help avert a foreclosure crisis, we propose an amendment to the Bankruptcy 
Code to empower bankruptcy courts to modify home mortgage loans as they can virtually 
every other kind of secured and unsecured debt. Our proposal does not seek to revisit the 
2005 amendments to the Code. Rather, it seeks to remedy an anomaly created by a 
provision in the 1978 Bankruptcy Code, which singles out home mortgage lenders for 
special protection and makes the home mortgage on the primary residence virtually the 
only debt the court cannot modify and the home the only asset it cannot protect. The 
1978 provision also denies low wealth and middle income consumers protections 
available to family farmers, corporations, and consumers wealthy enough to own two 
homes. 


Our proposal would remedy this anomaly in Chapter 1 3 and provide a comparable 
solution in Chapter 7 by, generally, permitting bankruptcy courts to write down the debt 
to the market value of the home and restructure the mortgage. 


' Cciilcr For Responsible Lending, l-osing Ground: I'oreclosures in ihe Subprime Market and 

Their Cost to Homeowners C'ljxsing Ground") (Dec. 2(K)6) at 16, Tabic 6, a\aiiablc at 
HREF="littp://www. responsiblelending.org/issues/inortgage/repo rts/page.jsp?iteinlD=3 12171 89”}; 
MACROBUTTON HtnilResAiichor 

http:,'7n'\v\v.resj.)OiisibieieiTdi,'’ia.or!’/issi ies''gtortgaa e.'i eport s/page .jsp ?iteiiiII>=?12171S‘); Center For 
Responsible Lending, Suhpnme l£nding: A Net Drain on Homeownership, CRL Issue Paper No. 14 
Drain on Home Ownership") (Mar. 27, 2007) at 3, Table 2, a\'ailable at 

htto://mvn~,r c s p oiisib[ele)K liim oi’ ?;'pdfe.''Ne t-L oseisjiio-3 - 26.Ddf (updating tlie findings of Losing Ground 
to reflect data for the fourth quarter of 2006). 

Losing Ground, at 1 1 . 

h(:\mt 2 a\BrQ\hs,ri,, Mortgage Finance Industry (Dec. 22. 2006) at 1. 

' !,osmg Ground a\ 16. Table 6 (showing dial close to 5(K).0(K) Itouics wilhl 998-2006 \ image loans 

were lost lo foreclosure as of May 2005). 
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It bears note that this is neither a radical nor an unprecedented change; long after 
the 1 978 provision was enacted, many courts interpreted the Bankruptcy Code to allow 
the reduction of the loan balance to the market value of the home. This continued until 
1993, when the Supreme Court interpreted the statutory language to preclude this result. ' 

More importantly, the solutions proposed here will enable families to save their 
homes while providing mortgage lenders with at least the value they would obtain 
through foreclosure; after all, a foreclosure sale can only recover the market value of the 
home, and foreclosure is an expensive procedure. The lender will be protected by 
recovering at least as much as it would from a foreclosure sale, while the borrower will 
be spared the loss of the home, and communities will be spared the deleterious effects of 
neighborhood foreclosures. 

Recently, Credit Suisse’s Fixed Income Research group issued a report stating 
that there would be an increase in foreclosure filings (and corresponding investor losses) 
as the Bankruptcy Code currently bars any realistic option of filing for consumer 
bankruptcy. Credit Suisse concluded that: “the bottom line is that new bankruptcy law 
appears to be harming mortgage borrowers, and for investors, this should result in rising 
losses.”'’ 


The reason for this is that the current law leaves very few options available to the 
vast majority of subprime borrowers who are currently stuck in so-called “exploding 
ARM loans’ - that is, 2/28 hybrid adjustable rate mortgages, whose rates rise sharply two 
years after origination, resulting in massive and frequently unaffordable payment 
increases, ^ The current law limits the options of such borrowers to the following: 

■ Continue to make payments on the loan at the higher rate Few can successfully 
continue in their loans because the debl-to-income ratios were unsustainably high 
even at the introductory “teaser” rates - often 50% to 55% of monthly income. 

For many borrowers, the increased payment will approach or exceed their total net 
monthly income after the interest rate adjustment. 

■ Sell the house. For many borrowers, selling their house is not a solution because 
the loans were underwritten with such high loan-to-va!ue ratios that with the slow- 
down (or reversal) of home price appreciation, possible appraisal fraud, and the 
equity-stripping common to these loans, the sale would not net sufficient proceeds 
to cover the outstanding debt and any applicable prepayment penalties, which are 
included in over two-thirds of subprime loans. In some real estate markets it will 
not be possible to sell. 


^ Nobleman v. American Sa\mgs Bank, 508 U.S. 324 (1993). 

^ Credit Suisse, Subprime HEAT Update (Maich 8. 2007) at 12. 9. 

Tliroiigli llic second quarlcr of 2006. hybrid ARMs made up 81 pcrccnl of lie subprime loans dial 
were packaged as iiivcstinciil. scairitics. Thai figure is up rrom64 pcrccnl in 2(K>2. {Siruclured /''inance: 
U.S. Subprime RMBS in Siruclured Finance ClXl'i, p. 2 Filch Ratings Crcdil Polic\ (August 2 1 . 2(K)6)) 
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■ Refinance into another loan. The refinancing option is now largely unavailable, 
both because many borrowers lack sufficient equity to support a refinancing, and 
because many of the lenders that extended these loans are themselves filing for 
bankruptcy.*^ 

■ Negotiate with the tender for a loan modification, workout or loss-mitigation 
program. Working with their present servicer is often difficult because the loans 
are now held in trusts by many investors, presenting impediments, both legal and 
economic, to such agreements. Moreover, under current tax law, where it is 
necessary to reduce the principal balance of the loan, this reduction may constitute 
taxable income to the borrower. A significant advantage of bankruptcy is that 
there is no income tax liability for reductions of a loan balance that occur in the 
course of a bankruptcy case.^ 

■ Lose the home to foreclosure. Unless the law is changed to permit borrowers to 
save their homes in bankruptcy, for many borrowers, foreclosure will be the only 
option. This is a result that entails financial disaster, and for some number of 
borrowers, loss of all family wealth and even homelessness. 

Bankruptcy is an option of last resort for families in acute financial distress and 
on the verge of economic collapse. For a staggering number of families today, the 
precipitating event will be a catastrophic rate increase on an inappropriate and predatory 
mortgage loan. A solution such as the one we propose in this memo, that prevents the 
loss of the home through foreclosure while assuring lenders at least the value they could 
obtain through a foreclosure sale, is a public policy win. 

Brief Overview of How Bankruptcy Works 

Bankruptcy enables troubled debtors to seek relief from their debts. Typically, a 
debtor files for bankruptcy to forestall foreclosure, repossession or other debt collection 
litigation. Consumer bankruptcy functions as a form of social safety net, providing an 
equitable distribution of resources among creditors, and enabling debtors to get a fresh 
start. Generally, individual debtors can choose between tiling under Chapter 7 and 
Chapter 13. Chapter 7 contemplates the liquidation of the debtors non-exempt assets for 
the benefit of creditors, and the release of the debtor from further liability on most 
unsecured debts. In Chapter 13, the debtor establishes a plan for repaying a portion of 


.St’^ e.g.. Gretclien Morgensoa Crisis Looms in Market for Mortgages , The New YoiL Times 
(Mar. 11,2007). 

In general, a creditor's write-down of a borrower's loan balance as part of a loss mitigation or loan 
rcsinicturing is considered "income" underthe tax code. Hcncc, aborrower who benefits from a loan 
modification of this sort ma>' face the uncertain 1 \- of a potential tax assessment a year or so later, once again 
putting the Iionie in jeopardy, The tax code has a specific income ewlusioii for loan reductions in a 
bankruptcy’ action. Section 108 of the Tax Code sets forth the tax consequerces of a discliarge of 
indebtedness. It contains two key exclusions; A debt forgiveness/disebarge is not income if it occurs in a 
Title 11 case (ic a banlmiplcy case), or when the borrower is insolvent (see 26 USC see. 108(a)(1)). 
Subscclionl 08(d)(5) defines insolvent as where "Uic excess of liabilities over (he fair market value of 
assets." 
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her debts out of future earnings over a three to five year period, after which, most 
unsecured debts are discharged. 

The problem with Chapter 7 is that, absent the lender's acquiescence, it does not 
permit the borrower to keep the house if there has been a default before the case is filed. 
Moreover, the 2005 amendments to the Bankruptcy Code make it more difficult and 
costly for borrowers to file Chapter 7 cases. This brings us to the problem with Chapter 
13 . 


As currently drafted. Chapter 13 singles out home mortgage lenders for special 
protection that makes the home mortgage virtually the only debt that the court cannot 
modify and therefore the home the only asset it cannot protect. As the home is typically 
the largest and most important asset a family has, and the home mortgage loan is the 
family’s largest single debt, the exclusion of the principal residence from modification 
prevents bankruptcy protection from reaching where it is needed most. 

The way Chapter 13 works is that the secured and unsecured debts are divided 
into two separate classes, and within each class, all creditors are treated the same. Most 
secured debts (e g., most cars, furniture) are preferred over unsecured debts (credit cards, 
installment debt), and are paid in full to the extent of the value of the collateral. For 
example, if a borrower owns an older car valued at $2,000, and the car secures a $4,000 
loan, the first $2,000 of the debt is secured, and the rest is put into the class of unsecured 
debts, and paid pro rata along with the unsecured creditors. 

The relevant provision is found at 11 DSC §1322(b)(2), which empowers the 
court to '‘modify the rights of holders of secured claims, other than a claim secured only 
by a security interest in real property that is the debtor 's principal residence, or of 
unsecured claims...” (emphasis supplied). “Modification” can entail reducing part of 
the principal balance, reducing the interest rate, or extending or altering the repayment 
schedule. The ability to modify the debt is possible for virtually every type of debt 
except for the mortgage on the borrower’ s primary residence. One might expect that 
the home would be the most protected asset because it is the most fundamental, as 
reflected in the policy considerations that have led to state homestead exemptions, but the 
opposite is the case in the current federal bankruptcy law. 

The home mortgage exception was enacted in 1978, a time when home mortgages 
were nearly all fixed-interest rate instruments with low loan-to-value ratios and were 
rarely themselves the source of a family’s financial distress. The mortgage market has 
shifted considerably since 1978. Subprime lending in the last six years has increased 
significantly, primarily in the form of ‘‘exploding ARMs,” where monthly payments 
increase by 40% after year two even if interest rates in the economy remain constant. 


In 2005, die baiikrupta- law was an^nded to treat some recent purcliase money loans for 
aiiloinobiles in a similar fasliioiL but the dollar figures for such loans pale in comparison lo die ainoiml of a 
home loan and, depending on fair maikcf \ aluc, the amount of equity associated widi ihc residence. 
Moreover, such loans can slill be modified willi respect lo interest rate and paymcnl aniouiUs. 
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These loans have relied on property appreciation, and in many cases appraisal fraud, and 
have left many borrowers with payments that they cannot afford and mortgages larger 
than the value of their homes. If the borrowers cannot restructure these debts, then they 
can neither save their home nor get back on their feet financially. 

For years, bankruptcy courts found ways around the provision' s harsh result by 
finding exceptions to the blanket prohibition on modifying home mortgage loans - by, for 
example, finding that the exemption applies only to extent that the outstanding loan 
balance does not exceed of the value of the home, or, because the rationale for the home 
mortgage exception was the need to incent home mortgage lending to facilitate home 
purchases, finding that it only applies to purchase money lending and not refinances. 
These ‘‘fixes” ended with the 1993 Supreme Court case oi Nobleman v. American 
Savings Bank, 508 U S. 324 (1993), in which the Court held that bankruptcy courts must 
apply section 1 322(b) according to its express, literal terms. The practical effect of the 
current bankruptcy law is that borrowers stuck in unaffordable home loans must cure 
their defaults and, in addition, make monthly payments onthe loans according to their 
terms or lose their homes. No other creditor — in personal bankruptcy or business 
bankruptcy — can leave a borrower in such a position. 

Not only is this policy unwise; it is unjust. Because the home mortgage exception 
applies only to primary residences, borrowers wealthy enough to own two homes can 
obtain relief from the mortgage on their vacation or investment home, thereby retaining at 
least one shelter for their family. Nor does the exception apply to the homes of family 
farmers, who file under Chapter 1 2, or to commercial real estate owned by businesses 
filing under Chapter 11.^^ The law thus deprives mostly low-wealth and middle class 
families of protections available to all other debtors. 

Proposed Bankruptcy Code Amendments 

The following is the package of necessary changes to the Bankruptcy Code - five 
to chapter 13 and one to chapter 7 - to help borrowers currently stranded in 2/28s: 

Changes to Chanter 1 3 : 

1. Strip-down. Chapter 13 precludes bankruptcy courts from stripping down the 
mortgage loan principal balance to the value of the loan. As a consequence, the 
borrower is unable to refinance to another loan, to pay the loan off by selling the 
house without continuing to owe money to the lender, or to build equity for the 
family. 


" The family farm Chitpler 12 corollaiy to section 1322(b)(2), found at 1 1 DSC >; 1222(bK2), 
provides tlie bankniptcy court with power to “modifi' the ri^s of holders of secured claims, or of holders 
of unsecured claims..." Similarh. the corresponding pjmision of Cliapter 11. found at 11 U.S.C. § 

1 123(b)(5), contains language ideuiical lo that La section 1322(b)(2). reaffinidng lie exemplioii for loans 
secured b\ llic debtor's primary residence, but imposing no coircspondiiig cxciiiplion for a coinpain 's 
principle place ofbusincss or any oilier property. 
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o Solution: Eliminate the prohibition on modifying loans secured by mortgages 
on the debtor’s primary residence. 11 USC § 1322(b)(2) should be modified 
as follows: 

1322 Contents of plan 

(b) Subject to subsections (a) aid (c) of this section, the plan may - 

(2) modify the rights of holders of secured claims, oth e r - than a claim 
se cur e d only by a se curity i nt e r es t i n r e al prop e rty that is th e d e btor’s 
principal r e sid e nc e , or of holders of unsecured claims, or leave unaffected 
the rights of holders of any class of claims; 

2. Reamoriization. Chapter 13 requires that secured creditors be paid the value of their 
allowed secured claim within three to five years. Thus, even if section 1322 is 
changed as suggested above and the court is able to modify the loan in bankruptcy, 
this requirement would preclude most borrowers from benefiting from the change 
because with an amortization period of three to five years, the monthly payments 
even on a stripped-down loan will be too high for borrowers to afford. The 
Bankruptcy Code imposes no such requirement on family farmers who file under 
Chapter 12. 

o Solution : Add a new section 1322(b)(l l)(and renumber current 1322(b)(l 1) 
as (b)(12)), tracking the language that currently makes this possible for family 
farmers under Chapter 12, which states: 

“(1 1 ) provide for payment of allowed secured claims secured by the debtor’s 
principal residence consistent with section 1325(a)(5) of this title, over a 
period of up to 30 years from the date of the petition, except that payment of 
interest accruing after the date of filing of the petition on such claims shall 
be calculated at a fixed annual percentage rate in an amount equal to half of 
one percentage point greater than the most recently published annual yield 
on conventional mortgages published by the Board of Governors of the 
Federal Reserve System, as published in statistical release FI, 1 5 or any 
publication that may supersede it, as of the applicable time set forth in 12 
C.F.R. 226.32(a)(l)(i)., and” 

o In addition, add at the beginning of section 1325(a)(5): ‘‘except as otherwise 
provided by section 1322(b) of this title.” 

3. Interest rate and tenns. Chapter 13 precludes bankruptcy courts from reducing the 
interest rate or converting a loan from an adjustable rate to a fixed rate loan to make it 
affordable and sustainable. 

o The amendment to 1 1 USC § 1322(b)(2)) described in paragraph 1 above will 
enable the court to reduce the rate or convert to a fixed rate, sustainable loan. 


6 




39 


The language in paragraph 2 above will provide direction to the court to make 
the loan fixed rate and add a risk premium to the average 3 0 year fixed rate in 
the market. This 50 basis point risk premium is the same as the annual FHA 
premium, 

4. Final pav-ofF of outstanding balance. The Code requires that payments to secured 
creditors under a consumer’s Chapter 13 plan be made in “equal monthly payments” 
(11 use § 1325(a)(5)(B)(iii)). Some courts have construed this language to prohibit 
a plan that would permit the debtor to pay off the claim of a home secured lender by 
making a final balloon payment for the balance owed with the proceeds of a 
refinancing at the end of the plan. The Code thus precludes the most likely basis on 
which most debtors could repay their mortgage loans. 

o Solution: Amend Chapter 13(11 USC § 1325(aX5)(B)(iii)) to make clear that 
the “equal monthly payments” requirement does not apply to the repayment 
schedule for home mortgage loans. The section should be revised as follows: 

§ 1325. Confirmation of plan 

(iii) if the holder of the claim is secured bv personal property -- 

(I) property to be distributed pursuant to this subsection is in the 
form of periodic payments, such payments shall be in equal monthly 
amounts; and 

(II) the ho l dor of tho c l a i m i o oocurod by personal property, the 
amount of such payments shall not be less than an amount sufficient to 
provide to the holder of such claim adequate protection during the period 
of the plan;” 

5, Barriers to bankruptcy filing. The 2005 Bankruptcy Code amendments added a 
requirement that debtors undergo credit counseling before filing for bankruptcy. This 
causes a delay that borrowers facing bankruptcy cannot afford, and could malce these 
proposed amendments meaningless for the borrowers who need them most. Since 
home loans could not be modified when the counseling requirement was added, it’s 
clear that the requirement was not intended to prohibit debtors from responding to 
imminent foreclosure. 

o Solution : Waive the counseling requirement where a foreclosure proceeding 
has been commenced against the debtor’s home by adding a new section 1 1 
USC § i 09(h)(5), which states; 

■‘(5) The requirements of paragraph (1) shall not apply with respect to a 
debtor who submits to the court a certification that the holder of a claim 
secured by the debtor’s principal residence has initiated a judicial or 
nonjudicial foreclosure on the debtor’s principal residence.” 
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Changes to Chapter 7 

1 . Redemption of property. Chapter 7 permits borrowers to “redeem’’ personal property 
by paying the lender the fair value of the property, and thereby extinguishing the debt 
that the property secures, but it does not permit the debtor to similarly “redeem” the 
home. 

o Solution : Amend 1 1 DSC § 722 to include the underlined text below: 

An individual debtor may, whether or not the debtor has waived the right 
to redeem under this section, redeem the debtor’s principal residence or 
tangible personal property intended primarily for personal, family, or 
household use, from a lien securing a dischargeable consumer debt, if such 
property is exempted under section 522 of this title or has been abandoned 
under section 554 of this title, by paying the holder of such lien the 
amount of the allowed secured claim of such holder that is secured by 
such lien or the liquidation value of such property, whichever is less , in 
full at the time of redemption. 

Tn addition to the foregoing essential changes, the following independent changes 
- one for chapter 13 alone, and five for both chapter 13 and chapter 7 - would provide 
important protections to bankruptcy debtors: 

Additional Changes to Chapter 13 : 

1 . Excessive Fees: Mongage companies frequently charge unauthorized or excessive 
fees to debtors in Chapter 13, sometimes failing to disclose the fees until the debtor is 
no longer in banlcruptcy having successfully completed the Chapter 13 case, or seeks 
to pay off the mortgage balance, thus further impeding the debtor’ s effort to stabilize 
financially. 

o Solution : add a new section 1322(c)(3), which states: 

“No fees, expenses, or charges shall be added during or after the 
bankruptcy case to any secured debt provided for by the plan based upon 
any occurrence during the bankruptcy case unless such fees or charges are 
approved, as reasonable, lawful, and provided for by the underlying 
contract, by the bankruptcy court after notice and a hearing. Such fees, 
expenses or charges shall only be added to the secured claim to the extent 
that the secured debt is secured by property the value of which is greater 
than the amount of such claim. The failure of a party to obtain such 
approval shall be deemed a waiver of any claim for such fees, expenses or 
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charges for all purposes, and any attempt to collect them shall be deemed a 
violation of section 524(i) of this title.” 

Additional Changes Applicable to Both Chapters 7 and 13 

1. Maintain Debtors' Legal Claims: Consumers are sometimes inadvertently deprived 
of the legal claims they have against predatory lenders or others because they are not 
aware that such claims are considered “assets of the estate” and so do not list them 
among their scheduled assets when the bankruptcy case is filed. 

o Solution : Add anew section 554(e) which provides; 

“(e) In any action in State or federal court with respect to a claim 
or defense asserted by an individual debtor in such action that was not 
scheduled as property under section 521(a)(1), the trustee shall be allowed 
a reasonable time to request joinder or substitution as the real party in 
interest, if the trustee does not request joinder or substitution in such 
action, the debtor may proceed as the real party in interest and no such 
action shall be dismissed on the ground that it is not prosecuted in the 
name of the real party in interest or on the ground that the debtor’s claims 
were not properly scheduled in a case under this title.” 

2. Mandatory Arbitration: Mandatory arbitration clauses are found in many consumer 
contracts, including home mortgages. The enforcement of these arbitration 
agreements under the Federal Arbitration Act is often in direct conflict with the goal 
of bankruptcy jurisdiction to have one centralized forum for the prompt resolution of 
disputes affecting the bankruptcy estate. In order to protect homeowners, both Fannie 
Mae and Freddie Mac have prohibited the use of arbitration clauses in home loans 
they purchase. 

o Solution : Prohibit the enforcement of arbitration clauses found in consumer 
contracts in bankruptcy proceedings by adding a new provision as follows: 

“28 U.C.C. § 1334, Bankruptcy cases and proceedings 

No written agreement for arbitration subject to the Federal Arbitration 
Act, 9 U.S.C. § 1 et seq., shall be enforceable in any civil proceeding 
arising under title 1 1 , or arising in or related to a case under title 1 1 , in a 
case tiled by an individual debtor whose debts are primarily consumer 
debts." 

3. Homestead Exemption for the Elderly : A significant number of debtors facing 
foreclosure are elderly and have nonexempt equity in their properties because of low 
homestead exemptions in some states. They cannot save their homes under Chapter 
13 because current law requires paying the value of their nonexempt equity to 
unsecured creditors. They cannot get Chapter 7 relief because Chapter 7 would cause 
them to lose their homes. 
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o Solution : Enact a homestead floor for the elderly, by adding adding a new 
522(b)(3)(D) and amending 522(d)(1) as follows; 

■‘522(b)(3)(D): If the debtor, as of the date of the filing of the petition, is 
55 years old or older, the debtor's aggregate interest, not to exceed $ 

75.000 in value, in real property or personal property that the debtor or a 
dependent of the debtor uses as a residence, or in a cooperative that owns 
property that the debtor or a dependent of the debtor uses as a residence." 

Section 522(d)(1) would be amended to read; 

“The debtor’s aggregate interest, not to exceed $ 20,200 in value or, if the 
debtor is 55 years of age or older $75,000 in value, in real property or 
personal property that the debtor or a dependent of the debtor uses as a 
residence, in a cooperative that owns property that the debtor or a 
dependent of the debtor uses as a residence, or in a burial plot for the 
debtor or a dependent of the debtor,” 

4, Preservation of rights. The Code was amended in 2005 to protect consumers from the 
loss of their claims due to bankruptcy court sales of loan portfolios “free and clear” of 
those claims to third party purchasers. However, the new provision, section 363(o), 
may not extend to transfers of portfolios pursuant to a chapter 1 1 plan, 

o Solution : Language added as a new section 1 129(aX17) would prevent the 
evasion of the intent of section 363(o) through this device: 

“ 1 1 29(a)( 1 7): Tf the plan results in the transfer to a person of any interest 
in a consumer credit transaction that is subject to the Truth in Lending Act 
or any interest in a consumer credit contract (as defined in section 433. 1 of 
title 16 of the Code of federal Retrulations (January 1 , 2004L as amended 
from time to time) then such person shall remain subject to all claims and 
defenses that are related to such consumer credit transaction or such 
consumer credit contract, to the same extent as such person would be 
subject to such claims and defenses of the consumer had such interest been 
purchased at a sale under applicable nonbankruptcy law.” 

5, Consumer Protection Violations : A final possible amendment would be Senator 
Durbin' s amendment that obtained significant support in the debate on the 2005 Act, 
disallowing claims in which lenders had violated consumer protection laws. 

“Section 502(b) of title 1 1, United States Code, is amended— 

(1) in paragraph (8), by striking 'or" at the end; 

(2) in paragraph (9), by striking the period at the end and inserting 
“;or” and 
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(3) by adding at the end the following: 

■‘(10) the claim is based on a secured debt, if the creditor has 
failed to comply with any applicable requirement under 
section (c), (d), (e), (f), (g), (h), or (i) of section 129 of the Truth in 
Lending Act (15 U.S.C. §1639), sections 226.32 and 226.34 of Regulation 
Z (12 C.F.R, §§ 226.32 and 226.34) or any applicable state constitution, 
law or regulation that was in force at the time such debt was incurred”. 

Impact of Proposed Amendment on a Typical Case 

A typical case would involve a debtor who refinanced her mortgage to pay credit 
card debts or to pay for home improvements. Such debtors are enticed by promises of 
interest rates lower than credit cards, tax deductibility of interest, and lower payments, 
generally at a teaser rate that is good for two years, but are not informed that the monthly 
payment does not include the escrow of taxes or insurance. In order to obtain the 
mortgage, she was required to refinance her existing mortgage, which was a fixed rate, 
amortizing loan with full escrows at about the same rate as the teaser rate, but a much 
lower rate than the rate would be adjusted to after Iwo years. When the two-year 
adjustment came around, the debtor's payments increased by 40%. Because she could not 
afford the increased payments and because real estate values were beginning to stagnate 
or fall, the debtor could not solve the problem by refinancing or selling her house. She 
fell behind, and is facing foreclosure. See Appendix 1 for statistics demonstrating that 
this is a widespread case, 

A recent example provided by a bankruptcy attorney of this unfortunately typical 
situation is a man who has been in a chapter 13 plan with the lawyer since October of 
2005, His plan payments have gone up twice due to rate adjustments on his subprime 
hybrid ARM loan. He is a 77-year old, African-American widower on social security, 
and has contemplatedjust giving up his house as it is becoming more and more 
unaffordable and is consuming most of his limited income. Since he has no 
place to move to, he has decide to try to stick with the chapter 13 for now, but if his 
monthly mortgage payments continue to increase, he will eventually end up losing his 
home. 


The traditional chapter 13 remedy for foreclosures, which has helped many in the 
years since chapter 13 was enacted in 1978, is to propose a plan to cure a default over a 
reasonable period of time (usually three to five years) and maintain current payments. 
This remedy works well for families that have fallen behind on their mortgage payments 
because of medical problems or unemployment, and can now resume payments. But it 
requires the family to be able to pay the current payments, plus pay a bit more toward the 
arrears each month. For families facing payment shock and payments they cannot afford 
because they were qualified for the loan based on a lower teaser rate (if ability to pay was 
even considered), such a plan is unworkable. Even if they are earning the same amount as 
when they got the mortgage, they cannot afford the current payments, much less anything 
toward arrears. 
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Under our proposed change in the bankruptcy law, the debtor's mortgage could be 
reamortized for 30 years at a lower fixed rate that would be affordable. The payments 
would be lower, because the rate would be lower than the adjusted subprime rate, and the 
debtor would not have to make additional payments toward arrears. The proposal would 
allow debtors to obtain the kind of loan modifications that can be obtained from some 
lenders (often with enormous difficulty, paperwork, and negotiation) and would not be 
dependent on the lender's whim, or the requirements of securitization trust documents 
that sometimes prohibit such modifications. In our example, the debtor would be able to 
obtain a modification to something like the market rate she had before the refinancing, 
which she could afford. 

Scope of the Crisis - Potential Legislative Impact 

In the United States, the proportion of mortgages entering foreclosure has climbed 
steadily since 1980, with 847,000 new foreclosures filed in 2005.' In 2006, lenders 
reported 354,554 new foreclosure filings for the fourth quarter alone, 47.5 percent higher 
than the fourth quarter of 2005.^ In the past 1 8 months, there have been frequent stories 
in the media about risky lending practices and surges in loan defaults, especially in the 
subprime market.^ 

Subprime Foreclosure Starts as a Percent ofTotal Conventional Foreclosure Starts 



Source: MBA National Delinquency Surveys 

The graph above shows that foreclosure filings on subprime mortgages now 
account for over 60 percent of new conventional foreclosure filings reported in the MBA 
National Delinquency Survey (A “conventional” loan is one that is not insured or 
guaranteed by a government agency). This fact is striking given that only 23 percent of 
current originations are subprime, and subprime mortgages account for only 13 percent of 
all outstanding mortgages. 
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CRL forecasts that 2.2 million Americans with 1998-2006 vintage loans either 
have lost or will lose their homes in foreclosure.^’ The vast proportion of these losses 
have yet to occur. Absent some legislation to stem the tide of foreclosures, the impact 
will be devastating, not only for the families who lose their homes, but on the broader 
communities as well. The spillover effects on neighborhood and the wealth of other 
families will be substantial, according to the Woodstock Institute, families lose 1 ,44% of 
their house value for every foreclosure that occurs on their block. Thus, all families with 
$150,000 houses who live on a black with 3 foreclosures will lose $6,500 of their wealth. 

There are no other policy changes that we can think of that could save these 
families their homes, avoid spreading losses to communities, and spare investors the 
losses associated with foreclosure sales, at no additional appropriated cost to the 
government. 


Losing’ Ground, al 16, Table 6; see also Net Drain on Hometnvnership. al .1, Table 2 (updaliiig llic 
findings of loosing Ground to reflect data for llic fouTlli quarter of 2006). 
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Appendix 1 

Rate Reset Problem of 2/28 “Exploding” ARMs 

Subprime lenders are routinely marketing the highest-risk loans to the most 
vulnerable families and those who already struggle with debt. Because the subprime 
market is intended to serve borrowers who have credit problems, one might expect the 
industry to otYer loan products that do not amplify the risk of failure. Tn fact, the opposite 
is true. Lenders seek to attract borrowers by offering loans that start with deceptively 
low monthly payments, even though those payments are certain to increase. As a result, 
many subprime loans can cause “payment shock,” meaning that the homeowner’s 
monthly payment can quickly skyrocket to an unaffordable level. 

Unfortunately, payment shock is not unusual, but represents a typical risk that 
comes with the overwhelming majority of subprime home loans. Today the dominant 
type of subprirae loan is a hybrid mortgage called a “2/28” that effectively operates as a 
two-year “balloon” loan,^ This ARM comes with an initial fixed teaser rate for two 
years, followed by rate adjustments in six-month increments for the remainder of the term 
of the loan.^ Commonly, this interest rate increases by between 1 .5 and 3 percentage 
points at the end of the second year, and such increases are scheduled to occur even if 
interest rates in the general economy remain constant; in fact, the interest rates on these 
loans generally can only go up, and can never go down. This type of loan, as well as 
other similar hybrid ARMs (such as 3/27s) have rightfully earned the name “exploding” 
ARMS, 


An example of the severity of payment shock that can occur on the typical 
exploding ARM for a $200,000 loan follows: 
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Subprime Adjustable Rate Mortgage Payment Shock 
(No Change in Interest Rates) 



For the 2/28 ARM shown in the chart above, CRL is making conservative 
assumptions that correspond with typical mortgages of this type. To make the example 
even more conservative, we are assuming no general increase in interest rates, even 
though rates have increased substantially in the past three years. The example is based on 
an introductory teaser rate of 6,85 percent and a fully indexed rate of 1 1 .50 percent ’ The 
loan amount used in this example was $200,000, and, given the common practice of 
extending loans where the pre-tax debt-to-income ratio is 50 to 55 percent, we assume 
that this homeowner had a pre-tax income of $31,452, which equates to a post-tax income 
of $25,901, 

At the end of the introductory rate period, this homeowner’s interest rate rose 
from 6.85 percent to 9,85 percent, and the monthly payments jumped from $1,31 1 to 
$1,716, and again six months later to $1,948, an increase of over $600 a month .* This 
would be a large increase for most families, and is a huge burden for a family that already 
struggles with debt. At $ 1 ,948, this leaves only $2 1 0/month for all other expenses - 
including property taxes and hazard insurance, food, utilities, transportation, healthcare, 
and all other family needs. 

Sadly, and all too commonly, this hypothetical homeowner had credit scores that 
would have qualified him or her for a fixed rate loan at 7.5 percent, which would have 
translated to monthly payments of $ 1 ,398 — a challenging debt-load to be sure, but far 
more sustainable than the $1,948 fully-indexed monthly payment associated with the 2/28 
loan illustrated above, a payment that can easily increase as interest rates rise.'^ 

One would hope that this type of loan would be offered judiciously. In fact, 
hybrid ARMs (2/28s and 3/27s) and hybrid interest-only ARMs have become “the main 
staples of the subprime sector.”'^ Through the second quarter of 2006, hybrid ARMs 
made up 81 percent of the subprime loans that were packaged as investment securities. 
That figure is up from 64 percent in 2002.'* 
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Because of the proliferation of these loans, payment shock for subprime 
borrowers is a serious and widespread concern. According to an article in the financial 
press that ran a year ago, homeowners face increased monthly payments on an estimated 
$600 billion of subprime mortgages that will reset after their two-year teaser rates end.'^ 
fitch Ratings calculated that by the end of 2006, payments would have increased on 4 1 
percent of the outstanding subprime loans. 


' The rale of new foreclosures as a percent of all loans rose from 0.1. t in 1980 lo 0.42 in 2005. as 

reported in the S-auonal t)ebnguencySur\’ey. Mortage Bankers Association. 2(X)5 new foreclosure 
filings statistic from Reatt}’ Trac in Home Foreclosures on the Rise, MonevNews (Febniaiy 25, 2006) at 
htt p ://V'W w.newsiciax.co n vareh ivc- y'aiticleg.'2(K>6.''Z-'2. t/ B492}t.s]Ttmi . 

‘ More Than 1.2 Million Foreclosures Reported in 2006 According to Realtv Trac^^'U.S. 
Foreclosure Market Report (Januaiy 25, 20071 l )!!p:.^/biz.vabo o.coi n ' piTgvts/ 02O125/talh048 

See, e.g., Saskia Scliolics, MicliacI Mackenzie and David Wigluoit "US Subpriinc Loans Face 
Trouble," fwOTcifl/ (December 7, 2006): “NigbUnatc Mortgages." Business IfwA" (September 11. 
2006); Vikas Bajaj and Chrislinc Hauglincy, 'Tremors al the Door, .Veir i'ork Times (Jamuir\ 26, 2007); 
Maitliew Padilla. "‘Subpriine's Grip Slips,” The Orange County Register (Jaiuian' 28. 2997); aitd "‘Vikas 
Bajaj ‘"For Some Subprime Boitowcr, Few Good Choices.” AVm" York Times (March 22. 2007), 

' A balloon loan is one Utai is not repayable in regular inoiulily ii^ialliucnis. but rather requires 
repayment of the rciraiiring balance in one large lumpsum. While 2/28s arc nol balloon loans, ihc 
impact of higher interest mtes at the end ofthc two-year teaser rate period, rcsuliing in higher monthly 
payments, may force a borrower to seek refinancing. 

^ See, e.g. Structured Finance: U.S. Subprime RMBS in Structured Finance CDOs, p, 2 Fitch 

Ratings Credit Policy (August 21, 2006). 

^ Here we are describing die 2/28 because it is b\" far die most coimiion product in Uie subprime 
market, but die concerns arc the same w ith die 3/27. wliicli diflbrs onl.V' in dial the teaser rate remains in 
clTcci for ilircc years. 

Tlie typical 2/28 rises to 6-month LIBOR (iww 5. .55 percent ) plus an index of 6.5 percent, or 
almost 12 percent. 

^ Typically ilic rate increase at ilic First adjusimcnl is capped soincwlicrc between 1 .5 and 3 
pcrccniagc points. On this loan, iIk raic reached Il»c fully indexed rate at die second adjustment iwo-and-a- 
half years into the loan. 

® A Freddie Mac resetircher reports one out of frce subprime borrowers anild qiiiilify- forprime 
loiins. (see Mike Hudson ttnd E. Scon Reckard. More Homeowners with Good Credit Getting Stuck in 
Higher-Rare Loans. L.A. Times, p. A-1 (October 24, 2005)), and a lending industiy association recently 
acknowledged tliat many boixowers placed into 2/28 mortgages could liave qualified for tlriry-year, fixed 
rate loans for a rate i> pically Just 50 to 80 basis points (i.c., .5 or.8 of a percent) liiglicr ilian Uic teaser 
rate onilic loanilicy received. (Sfe February- 5, ioOTlcucrfioniCRL to Senators Dodd. Allard. Schumcr, 
Reed and Buuning, atiaclKd as an exhibit to the Testimony- of Martin Eakes before the U .S, Senate 
Coimiiillee on Banking, Housing and Urban Affairs, al p. 7 (responding lo claims made by the Coalition 
for Fair and Responsible Lending (CFAL)), available alhllp://v\ wM.rcspoiisibIclcndiiig.org/pdrs/marlin- 
icstiniony.pdD. 

**■' See Structured Tinimce. 

' ' See Structured h'lnance. 

'■ Jonathan R, Laing, Coming Home to Roost, p. 26 Barron's. Febniary 15. 2<)()6, 

See Structured Finance. 
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Ms. Sanchez. Thank you, Mr. Sommer, we appreciate your testi- 
mony. And as I said, your written testimony will be submitted fully 
for the record. 

Ms. Jones, if you would please proceed. 

TESTIMONY OF YVONNE D. JONES, DIRECTOR, FINANCIAL 

MARKETS AND COMMUNITY INVESTMENT, U.S. GOVERN- 
MENT ACCOUNTABILITY OFFICE, WASHINGTON, DC 

Ms. Jones. Madam Chairwoman and Members of the Sub- 
committee, I appreciate the opportunity to participate in today’s 
hearing on the impact of the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005. My statement focuses on the 
credit counseling and debtor education requirements of the act and 
is based on our report that was released last month. 

The Bankruptcy Act requires individuals to receive credit coun- 
seling before filing for bankruptcy and to take a debtor education 
course before having their debts discharged. According to the act’s 
legislative history, a goal of the prefiling credit counseling require- 
ment is to ensure that consumers understand the options available 
to them and the consequences of filing for bankruptcy. 

However, the requirement raised a number of concerns, in part 
due to ongoing investigations of some practices in the credit coun- 
seling industry, such as steering clients to inappropriate debt re- 
payment plans. Also, some Members of Congress and others were 
concerned that the cost and availability of counseling and edu- 
cation services could be barriers to people wishing to file for bank- 
ruptcy. 

Responding to those concerns. Confess required that providers 
of credit counseling and debtor education meet certain criteria and 
obtain approval from the U.S. Trustee Program. 

Overall, we found that the Trustee Program’s process for approv- 
ing credit counseling and debtor education providers was generally 
systematic and thorough. As of April 2007, the Trustee Program 
had approved 159 credit counseling and 285 debtor education pro- 
viders. Few formal complaints have been made against these pro- 
viders and Federal and State law enforcement authorities with 
whom we spoke did not identify any recent enforcement actions 
against them under consumer protection laws. 

And as of last month no credit counseling provider approved by 
the Trustee Program had had its tax exempt status revoked. How- 
ever, the Internal Revenue Service told us it was examining the tax 
exempt status for these providers. The Trustee Program said it was 
carefully monitoring the situation. 

We also found that the content of the credit counseling and debt- 
or education sessions generally complied with statutory and pro- 
gram requirements. We did not find evidence that prefiling credit 
counseling agencies discourage clients from filing for bankruptcy. 
And very few clients appear to enter into debt repayment plans ad- 
ministered by these agencies. 

At the same time, however, we found that the value of the credit 
counseling requirement is not clear. Anecdotal evidence suggests 
that by the time most clients receive counseling their financial situ- 
ations are dire, leaving them with no viable alternative to bank- 
ruptcy. The requirement for credit counseling may thus be more of 
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an administrative obstacle than a timely presentation of meaning- 
ful options. Because there’s currently no mechanism for tracking 
the results of counseling sessions it is difficult to assess how well 
the counseling requirement is serving its purpose. 

In our report we recommended that the Trustee Program develop 
the capacity to track and analyze the results of the prefiling coun- 
seling. The Trustee Program agreed with this recommendation. 

We also found that there was less debate about the debtor edu- 
cation requirement. Most participants in the bankruptcy process 
believed this requirement was beneficial. 

Concerning fees, we found that consumers are generally charged 
$50 or less per session, which industry observers and consumer ad- 
vocates generally believe to be reasonable. The Bankruptcy Act re- 
quires that counseling be offered without regard to a client’s ability 
to pay, and evidence suggests that fees are generally being waived 
as appropriate. 

However, we found that providers’ policies on fee waivers varied. 
To help ensure that all providers waive fees as appropriate, we rec- 
ommended that the Trustee Program issue formal guidance on 
what constitutes a client’s ability to pay. The program agreed with 
this recommendation and will begin developing such guidance later 
this year. 

Finally, we found that the number of approved counseling and 
education providers appear sufficient to give consumers timely ac- 
cess to these services. And although in-person counseling and edu- 
cation sessions are not available in certain parts of the country, 
this concern is somewhat mitigated because the great majority of 
clients appear to be counseled by telephone or via the Internet. 

Accessing services in foreign languages has been a challenge for 
some consumers. We found the Trustee Program is taking steps to 
better communicate providers’ language and translation services. 
Currently, 64 credit counseling and 48 debtor education providers 
offer courses in Spanish, and two large nationwide providers can 
hold sessions in up to 150 languages. 

In conclusion, we found that within a limited time frame the 
Trustee Program established policies and procedures for selecting 
credit counseling and debtor education providers, and thus far rel- 
atively few concerns have been raised about the competence of ap- 
proved providers. 

Madam Chairwoman, this completes my prepared statement. I 
would be happy to respond to any questions that you or other 
Members of the Subcommittee may have. 

[The prepared statement of Ms. Jones follows:] 
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Highlights 

Highlights of GAO-07-778T, a testimony 
before the Subcommittee on Commercial 
and Administrative Law, Committee on the 
Judiciary, House of Representatives 


Why GAO Did This Study 

Tlie Bankniptcy Abuse Prevention 
and Consumer Protection Act of 
2005 requires individuals to receive 
credit counseling before filing for 
bankruptcy and to take a debtor 
education course before having 
debts discharged. Concerns were 
raised that the new requirements 
could expose consumers to abusive 
practices by credit counseling 
agencies or become barriers to 
filing for bankruptcy. 'Fliis 
testintony is based on GAO’s report 
issued last month, and addresses 
(1) the process of approving 
counseling and education 
providers, (2) the content and 
results of the coimseling and 
education sessions, (3) the fees 
dialled, and (4) the availability of 
and challenges to accessing 
services. 

To address these issues, GAO 
reviewed Trustee Program data and 
application case files, and 
interviewed a wide range of 
individuals and groups involved in 
the bankniptcy process. 


What GAO Recommends 


In its report, GAO recommended 
that the Department of Justice’s 
U.S. lYustee Program, which is 
responsible for the new 
requirements, (1) develop the 
capability to track and analyze the 
outcomes of prefiling credit 
counseling, and (2) issue formal 
guidance on what constitutes a 
client’s “ability to pay. " The 
Trustee Program agreed witli 
GAO’s recommendations. 


www.gao.gov/cgi-bin/getrpt?GAO-07-778T. 

To view the full product, including the scope 
and methodology, click on the link above. For 
more information, contact Yvonne D. Jones at 
(202) 512-8678 or JonesY@gao.gov. 


May 1, 2007 


BANKRUPTCY REFORM 

Value of Credit Counseling Requirement 
Is Not Clear 


What GAO Found 

The Trustee Program’s process for approving credit counseling and debtor 
education providers was designed to help ensure that providers met 
statutory and program requirements and demonstrated evidence of 
proficiency, experience, and reputability. The Bankruptcy Act set certain 
standards for providers, and the program’s July 2006 rule clarified these 
standards and formalized the application review process. As of October 
2006, the Trustee Program had approved 153 credit counseling and 268 
debtor education providers. These providers have had few formal 
complaints lodged against them, and federal and state law enforcement 
authorities with whom we spoke did not identify any recent enforcement 
actions against them under consumer protection laws. No provider 
approved by the Trustee Program has had its federal tax-exempt status 
revoked, although four providers’ tax-exempt status was being examined by 
the Internal Revenue Service. 

The content of the required credit counseling and debtor education sessions 
generally complied with statutory and program requirements. Participants in 
the bankruptcy process largely believed the education requirement — a 
general financial literacy course — ^to be beneficial. However, the value of the 
credit counseling requirement is not clear. The counseling was intended to 
help consumers make informed choices about bankruptcy and its 
alternatives. Yet anecdotal evidence suggests that by the time most clients 
receive the counseling, their financial situations are dire, leaving them with 
no viable alternative to bankruptcy. As a result, the requirement may often 
serve more as an administrative obstacle than as a timely presentation of 
meaningful options. Because no mechanism currently exists to track the 
outcomes of the counseling sessions, policymakers and program managers 
cannot fully assess how well the requirement is serving its intended purpose. 

Providers typically charge about $50 per session, and evidence suggests that 
fees are being waived as appropriate for clients unable to pay, as the 
Bankruptcy Act requires. Neither the statute nor Trustee Program guidance 
defines what constitutes “ability to pay,” and policies vary among providers. 
Formal guidance on this issue would have several benefits, including 
ensuring compliance with a minimum standard for waiving fees. 

The number of approved counseling and education providers appears 
sufficient to allow consumers to access these services in a timely manner. 
In-person sessions are not available in certain parts of the country, although 
the great majority of clients fulfill the requirements via telephone or Internet. 
The Trustee Program has efforts under way to help mitigate the challenges 
speakers of foreign languages can face in accessing services. Further, the 
bankruptcy courts have taken steps recently to help ensure that filers are 
aware of the potential consequences of filing for bankruptcy without the 
required counseling certificate. 


.United States Government Accountability Office 
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Madam Chairwoman and Members of the Subcommittee: 

I appreciate the opportunity to participate in today's hearing on the impact 
of the Bankiiiptcy Abuse Prevention and Consumer Protection Act of 2005 
(Bankruptcy Act).' My statement today focuses on the credit counseling 
and debtor education requirements of the act and is based on our report 
that was released last month and prepared at the request of members of 
the Senate and House Judiciary Committees.^ 

Among other things, the Bankruptcy Act requires indi\1duals to receive 
credit counseling before filing for bankruptcy and to take a debtor 
education course before having their debts discharged."' According to the 
iegislative history of tlie act, a goal of the prefiling credit counseling 
requirement, which became effective in October 2005, is to ensure that 
consumer’s under’stand the options available to them and the 
consequences of filing for bankruptcy. However, the requirement raised a 
number of concerns, in part due to ongoing investigations of certain 
practices within the credit counseling industry, such as steering clients 
into inappropriate debt repayment plans. In addition, some members of 
Congress and other's were concerned that the cost and availabiiity of 
counseling and education services couid setv'e as barriers to those seeking 
to file for bankruptcy. In response to these concerns, Congress required in 
the Bankruptcy Act that providers of credit counseling and debtor 
education courses meet certain criteria and obtain approval from the 
Department of Justice's U.S. Trustee Program (the Trustee Program).'' 


'I’ub. L. I'lo. i09-8, 11!:) SlHl. 23 (200.5) (iuiiendijig v:uiuus secUoiLS olTille 11). 

'()A(), Bankmptnj Refor'W-: Valiu’ of (Jredit (.'owsel'ing Reqvirewevt Is Not (.'lear, 
(WashiTtgfon, D.C.: Api'. fi, 2007). 

'Baiilauptcy Abuse Preveiilioii and Consumer Prolec'tioa Act of 2005 § 106, 119 Slat. :3742. 
Specifically, fho ftfafiitcrcipiircft (I) individuals to rccc-ivo budget and credit counseling 
frotn an appi'cv-ed provider before filhig a. petition in banlcniT>tcy and (2) baiilcmptcy 
petitioners to complete an instmctional course on personal financial management in order 
to have tlieir debts discharged. For tire piu'jxuses of tills statement, hereafter vve refer to the 
X»refiMng budget and counseling requirement as tlie credit counseling reqnircinc-nt and the 
X>rediseharge xx'i'sona.l financial management course as tlie debtor education requirement. 

In (iiis slaleineni , we use the term prov i<ler lo refer to a provider of prefilirig caedil 
counseling or X'redischarge debtor education that lias been ax'Xiroved by tlio I’lristee 
Program. Reference's to the 'I’nistee Program in tliis statcnnentirfer collectively to file I J.S. 
Tnistees and tiie pAT^entive Office for fl.S. Tnistoes. 
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My statement discusses (1) the actions taken by the Trustee Program to 
approve credit counseling and debtor education providers; (2) the content 
and results of the counseling and education sessions; (3) the fees 
providers charge for counseling and education services, and the extent to 
which these services are provided regardiess of clients’ ability to pay; and 
(4) the avaiiability of approved counseling and education services and the 
challenges consumers may face in receiving these services. Our report, 
and this testimony, are based on extensive audit work that included, 
among other things, a review of relev^ant policies, rules, guidance, and 
procedures; a case file review of a nonprobability sample of 43 providers 
approved by the Trustee Program; and interviews witlt representatives of 
relevant federal and state agencies, trade associations, consumer groups, 
and 10 approved providers of credit counseling or debtor education. We 
conducted our review' from February 2006 through March 2007 in 
Washington, D-C., and Boston, Ma., in accordance with generaliy accepted 
government auditing standards. 

In summary: 

We found the Trustee Program’s process for approving credit counseling 
and debtor education providers w'as generally systematic and thorough, 
and designed to heip ensure that the providers met statutory and program 
requirements and demonstrated evidence of proficiency, experience, and 
reputability. The Bankruptcy Act set certain standards for providers, and 
the program's July 2006 interim final rule clarified these standards and 
formalized the application review process. As of October 2006, the Trustee 
Program had approved 153 credit counseling and 268 debtor education 
providers. These providers have had few formal complaints lodged against 
them, and federal and state law enforcement authorities with whom we 
spoke did not identify any recent enforcement actions against them under 
consumer protection laws. As of the date of our report, no provider 
approved by the Trustee Program had had its federal tax-exempt status 
rev^oked. How'ever, the Internal Revenue Service (IRS) w'as examining the 
tax-exempt status of four providers, and Trustee Program officials said 
that they w'ere carefully monitoring the situation. 

The content of the required credit counseling and debtor education 
sessions generally complied with statutory and program requirements. 
Participants in the bankruptcy process largely believ^ed the education 
requirement — a general financial literacy course — to be beneficial. In 
addition, we did not find evidence that prefiling credit counseling agencies 
discouraged clients from filing for bankruptcy, and v'eiy few' clients 
appeared to be entering into debt repayment plans administered by these 
agencies. How'ever, the value of the credit counseling requirement is not 
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clear. The counseling was intended to help consumei's make informed 
choices about bankruptcy and its alternatives. Yet anecdotal e\1dence 
suggests that by the time most clients receive die counseling, their 
financial situations are dire, lea\ing them with no \iable alternative to 
bankruptcy. As a result, the requirement may often serve more as an 
administrative obstacle than as a timely presentation of meaningful 
options. Because no mechanism currently exists to track the outcomes of 
counseling sessions — including how^ often they are followed by a 
bankruptcy filing — policymakers and program managers are unable to 
fully assess how well the requirement is serving its intended purpose. Our 
report recommends that the Trustee Program develop the capability to 
track and analyze the outcomes of prefiling credit counseling. In 
responding to a draft of our report, the Trustee Program said it concurred 
with tiiis recommendation. 

Providers typically charge about $50 or less per session, and industry 
observ'ers and consumer advocates we spoke with generally considered 
this amount to be reasonable. E\'idence suggests fees are being wmived as 
appropriate for clients unable to pay, as the Bankruptcy Act requires. 
Neither the statute nor the Trustee Program guidance defines what 
constitutes “ability to pay,” and policies vary among pro\rders. Our report 
recommends that the Trustee Program issue formal guidance on what 
constitutes ability to pay, so as to help reduce uncertainty among 
providers about when to w'aive fees and to provide a minimum benchmark 
for reducing or waiving fees. The program concuixed with our 
recommendation. 

The number of approved counseling and education providers appears to 
be sufficient to allow consumers to access these services in a timely 
manner. Three large nationwide organizations represent about half of the 
market for botit services. In-person counseling and education sessions are 
not available in certain parts of the country, but the great majority of 
clients seek to fulfill the requirements via telephone or Internet. The 
Trustee Program has efforts under w'ay to help mitigate the challenges 
speakers of foreign languages can face in accessing services. Further, the 
bankruptcy courts have taken measures recently — on their filing forms 
and Web sites — to make the prefiling counseling requirement more 
conspicuous to filers who are not represented by an attorney. 


Background 


Federal courts have jurisdiction over bankruptcy cases and petitions can 
be filed in any one of the nation’s 94 judicial districts. The Trustee 
Program, a component of the Department of Justice, oversees the 
bankruptcy pr ocess for most of these districts and acts to ensure 
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compliance with applicable laws and procedures.'' The Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 was signed into law on 
April 20, 2005, and most of its pimisions became effective on October 17, 
2005. The act made substantial changes to the Bankmptcy Code, including 
adding new credit counseling and debtor education requirements, as 
follows; 

Credit Coumeilmj. To be a “debtor” (that is, eligible to file for 
bankruptcy), an individual, except in limited circumstances, must receive 
from an approved pro\ider, within 180 days preceding the date of filing a 
bankruptcy petition, (1) a briefing outlining die opportunities available for 
credit counseling and (2) assistance with performing a budget analysis. 
Individuals may satisfy the counseling requirement post-petition if the 
indKIdual certifies the existence of exigent circumstances that merit a 
waiver.” 


Deblor Educailon. Prior to discharge of debts, Chapter 7 or Chapter 13 
debtors must complete a personal financial management instructional 
course from an approved pro\1der.’ 

The Bankruptcy Act designated the Trustee Program as responsible for the 
implementation of these requirements, including the development of rules 
and guidance and the certification of approved credit counseling and 
debtor education entities. 

Credit counseling agencies generally work on behalf of their consumer 
clients, who are typically deeply in debt, to help them manage their 
existing financial problems and to teach tlrem better financial management 
skills for tire future. The Federal Trade Commission (FTC) and others have 
noted that many credit counseling agencies operate honestly and fairly 
and pro\1de valuable services to financially distressed consumers. 
However, starting in the 1990s consumer complaints about some 


^Haiikniptcy ca.sosiii Alabauia and Noifh (Carolina are not under tliojinisdietion of f lie 
Triislee Progruii tuid ;ue adiiiiiiislered iiislead by b;uikruplcy adiiiiiiislralors in (he.jiu.Ucicil 
dislricLs in Ihuse slales. 

''ll U.S.(t§ 109(h). 

Consumers nsnally file for banlcnipfey under one of two ebapters of the Bankniptey (Vode. 
tJnder Cbapler 7, Ibo deblor’s eligible a.ssels are liiiuidaled (reduced to ca.sb) and 
distilbntod t<j t-K'ditors in accordance witli the procedniX'S mandated by the court. Under 
Chajiter Id, debtors file a repa.ynnent x>la.n with the eoinl a.greeing to pay their debts over 
tinic', nsnally d to 5 years. 
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participants in the credit counseling industry spurred federal and state 
investigations info the activities of many credit counseling agencies. Over 
the past few years, the FTC has settled enforcement actions against 
several agencies, and the IRS has undertaken a broad examination effort 
of credit counseling organizations for compliance with the Internal 
Revenue Code. 


The Trustee 
Program’s Process for 
Screening Providers 
Is Designed to Help 
Ensure Statutory and 
Program 

Requirements Are Met 


The Bankiaiptcy Act pro\'ided that credit counseling and debtor education 
agencies meet certain minimum requirements designed to ensure that 
providers are adequately qualified and to prevent abusive practices. For 
example, with regard to credit counseling, the Trustee Program may 
approve only entities that are nonprofit organizations, have an 
independent board of directors, piwdde full disclosures to clients on 
certain items, and provide trained counselor's with adequate experience.^ 
The act required the Trustee Program to undertake a thorough review of 
the qualifications of a credit counseling or debtor education agency before 
appro\ing it to provide services. In July 2006, the Ti’ustee Program 
adopted an interim final rule setting forth application procedures designed 
to ensure that only organizations meeting the minimum qualification 
standai'ds set forth in the Bankruptcy Act would be approved to provide 
services.' 


To implement the relevant provisions of the Bankruptcy Act, the Trustee 
Program established its Credit Counseling and Debtor Education Unit in 
June 2005 and dev^eloped a process for approving providers.'" A wide range 
of industry participants told us that the Trustee Progr am had generally 
been successful in setting up an infrastructure, establishing guidance and 


"NoiiproIiL felalus is a stale law concept. Tlie Bankruptcy Act does not require that a credit 
coimsoling a.gcncy bo qualified as a. .j<)l(c)(d) fax-oxc-rni)f oi^ani^ation in oniorto bo an 
approved provider. I lowevc^r, aii organization's I'i'diial ta.x-exmnpf status is onc^ factor 
cotisii.lered by the Trustee Progriun in determining mi agency’s nonprolit status for 
piuqioses of being an approved provider. 

"ApplicatioTi Froecs'lnn's and ('liteiia for Approval of Nonprofit Hndgi't and C^redit 
Connseling Agencies and Approval of Providers of a Personal Financial Management 
Instivictional Coni'se by L.nited States Tnistees, 71 Fed. Reg. at d807(> - 38085 (2000). 
()na.lifica.fions for credit connseling providers, see 7 1 Fed. Keg. at 38(178 - 38080 (to be 
codified at 28 ('.F. R. § 58.15). (^lalifica.tions for debtor edncation iiroviders, see 71 Fed. 
Ri'g. at 38082 - ^tSOSl (to be codified at 28 C.F.R. § 58.25). 

'' OMB hlo. 1105-0081 (Exii. Application for Approixtl as a Nonpiaf it Budget 

ai)(l. ('reil/it (‘ov,i>seU.n(j Agnicy, and OMB No. 1 105-0085 (Fxp. 12/31/2005), Ai^pliratiou far 
Appyxival as a. Py nvUh'r of a Personal Finanrinl- Management Instruction Course. 
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an application process, and approving prn\'iders within a very limited time 
frame. Credit counseling agencies appiying to become approved 
providers — or reapplying to maintain their status as providers — must 
provide the Trustee Program with a variety of information that is used to 
evaiuate the agencies’ qualifications, inciuding die written materials the 
agencies use in providing credit counseling services and information on 
debt management plans serviced by the agency. In addition, applicants 
must disclose information about their nonprofit status and any actions that 
have affected the organization, including any iwocations of licenses or 
accreditations, investigations, and legal, disciplinary or enforcement 
actions. 

In general, we found that the Trustee Program’s process for reviewing 
applicants was generaliy systematic and thorough and designed to ensure 
that the applicants approv^ed by the program met the qualification 
standards set forth in the Bankruptcy Act. For example, the review 
process includes measures to evaluate the applicants’ character and 
standing in the credit counseling industry. In particular, agencies that 
enter a high proportion of clients into debt management plans may be 
asked to provide additional infonnation on the number and nature of these 
plans. In some cases w^e review^ed, the Trustee Program required 
applicants to make modifications to their programs or processes, such as 
adding additional material to the disclosure statements provided to clients, 
before it would approv^e the providers. 

As of October 2006, the Trustee Program had approved 153 credit 
counseling providers. As required by statute, all of these providers were 
nonprofit organizations, and about 94 percent of them had federal tax- 
exempt status under section 501(c)(3) of the Internal Revenue Code. The 
program had also approved 268 debtor education providers by October 
2006, of which at least one-third w'ere organizations exempt under section 
501(c)(3). Many providers were approved for both credit counseiing and 
debtor education, and three large nationwide companies have provided 
about half of tiie sessions for botii of these services. 

There have been relatively few' complaints raised about providers’ 
competence or integrity. The great majority of representatives of 


' 'Debt inanagoment plans Kfor to ropa3/inent programs ofl'erod by sirme credit counseling 
agencies. Under tliese plans, consmners pa.y off their unsecured debts by inaldng a single, 
consolidated payment that the agency uses to disburse funds to creditors. 
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consumer advocacy groups, federal agencies, industry participants, and 
other stakeholders we spoke with believed that the credit counseling 
agencies approved by the Trustee Program have been reputable. In 
addition, no federal or state law enforcement officials we spoke with 
identified any federal nr state enforcement actions related to consumer 
protection issues against any credit counseling providers subsequent to 
their approval. Between October 2005 and October 2006, the Trustee 
Program received 124 complaints about credit counseling and debtor 
education prociders, out of more than 930,000 certificates issued. Our 
analysis found that many of the complaints were related to administrative 
issues, such as die timely issuance of a debtor’s certificate. Twenty 
complaints alleged unfair or inappropriate practices, such as giving legal 
advice, discouraging customers from filing for bankruptcy, or failing to 
inform clients about the possibility of a fee w'aiver. Our reclew' of a 
selection of complaints found that the Trustee Program took action to 
assess and follow up on each complaint. In no case did a complaint result 
in tlte Trustee Program removing a provider from the approved list, 
according to a progi'am official. 

As part of its Credit Counseling Compliance Project, w'hich began in 
October 200-3, IRS began a broad examination effort of the entire credit 
counseling industry, focusing on wdtether agencies met the requirements 
for federal tax exemption under section 501(c)(3) of the Internal Revenue 
Code.^^ As of March 2007, IRS had completed 47 examinations, which in all 
cases resulted in either revocation, proposed revocation, or other 
termination of the agencies’ tax-exempt status. The IRS noted that these 
revocations occurred because these organizations settled primarily to get 
clients into debt management plans, offered little nr no counseling or 
education, and appeared to be motivated mostly by profit. 

No credit counseling provider approved by the Trustee Program had had 
its federal 501(c)(3) tax-exempt status revoked as of March 2007, 
according to publicly available documents we reviewed. However, IRS 
officials told us that four of the credit counseling agencies still under 
examination wmre agencies approved by the Trustee Program. A Trustee 
Program official told us that although the Trustee Program wms aware of 
the ongoing IRS examinations of these four agencies, it approved their 


'‘To ciualil'y for exemption from fc-deral income tax imder seeti<jn r)01(c)(a), an organization 
must be organized and ojjerated excinsivr'iy for one or more exemj)f purposes specified by 
statute, siicit as religious, cbantable, scientific, liP'raiy, or I'dncational pnrp<'S<‘S. 
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applications to become counseling providers because the agencies had 
satisfied the qualification requirements of the Bankruptcy Act and tlie 
Trustee Program's interim final rule.’ ' The official said that should IRS 
revoke an agency’s tax-exempt status, the program would carefully re\dew 
the reasons for the revocation and take whatever actions the program 
deemed appropriate. 


Counseling and 
Education Sessions 
Meet Statutory and 
Program 

Requirements, but a 
Wide Range of 
Observers Question 
tbe Value of tbe 
Counseling Session 


According to the Bankmptcy Act, the prefiling credit counseling session 
should proride clients with indiridualized assessments and help them 
develop a plan to respond to their financial situation. We did not find 
eridence that counselors w'ere proriding biased information and few 
clients appear to be entering debt management plans. However, a wide 
range of observers have questioned the value of the credit counseling 
requirement since by the time most clients received the counseling their 
financial situations were dire, learing them with no realistic alternative to 
bankruptcy. By contrast, most observers we spoke with believed that the 
predischarge debtor education requirement — a general financial literacy 
course — was beneficial. 


Credit Counseling Sessions 
Are Designed to Provide 
Debtors with 
Individualized 
Assessments 


The Bankruptcy Act describes the required prefiling credit counseling as 
“an individual or group briefing (including a briefing conducted by 
telephone or on the Internet) that outline[s] the opportunities for available 
credit counseling and assist[s] such indiridual in performing a related 
budget analysis.”*^ The act requires that this session include an analysis of 
a client’s current financial condition and the factors that caused this 
condition and help develop a plan to respond to the client’s problems that 
would not involve incurring additional debt. Trustee Program officials told 
us that it was widely under'stood that the content of the prefiling 
counseling session would closely resemble the traditional sessions that 
reputable credit counseling agencies had provided for many years. 


^^ecause Ihese four agencies were luider active examinalion al Ihe lime of our review, IRS 
and the 'rnistee Progimt did n<Jt provide ns with tlie identities of tliese loin providers <jr 
inl'onnati<jn on the stahis of their examinations. 

ril r.D.C. § 109(Ti)(l). 
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Our review of the Trustee Program’s case files and counseling materials of 
15 credit counseling providers — representing more than two-tliirds of 
certificates issued — show^ed that the content of the credit counseling 
sessions, as described in the written materials, was in accordance with the 
requirements of the Bankruptcy Act. Credit counseling sessions generally 
began with providers collecting data on the client's finances, including 
sources and amount of income, debt, and expenses. Individual counselors 
then typically analyzed the data with a software program and provided the 
client -with a personalized budget. They discussed the client’s financial 
goals and potential opportunities for reducing spending and paying off 
debt. Counselors then described the client’s options — for example, 
developing a budget, entering into a debt management plan, or filing a 
Chapter 7 or Chapter 13 bankruptcy. When the sessions were over, 
counselor’s issued certificates verifying that the client has completed the 
prefiling credit counseling requirement. 

Although most providers offered clients the option of conducting credit 
counseling sessions in person, available data indicated that most debtors 
fulfilled their prefiling requirements by telephone or via the Internet. 
Trustee Program data collected on certificates issued between July 11 and 
October 17, 2006, indicated that 45 percent of all prefiling counseling 
sessions were conducted by telephone, 43 percent were conducted via tire 
Internet, and 13 percent were conducted in person.'” Academic 
researchers, counseling providers, and other experts we spoke with said 
that although in-person counseling may have advantages, telephone 
counseling can be an effective method of delivery. We did not find any 
significant research on the effectiveness of credit counseling facilitated \ia 
the Internet. To receive counseling using this metlrod, a client generally 
logs on to the proclder’s Web site and inputs the same data on his or her 
finances that would be provided during a telephone or in-person session. 
On the basis of these data, the client is typically provided information and 
a financial analysis, including a description of the available alternatives. 
Trustee Program officials told us all approved Internet-based credit 
counseling sessions were required to include a separate component in 
which the client communicated individually with a counselor. 

Prior to passage of the Bankruptcy Act, some consumer advocacy groups, 
policymakers, and others expressed concerns that credit counseling 
provided under the act might sometimes be biased and not in the clients’ 


^j^circoiiT^igc' dons not a.(i(i iit> to TOO due to rounding. 
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best interests. Specifically, concerns existed tliat providers might 
inappropriately discourage clients from filing for bankruptcy and instead 
encourage them to enter into debt management plans that benefited the 
agency but not the debtor. However, available evidence indicates that only 
a very small number of clients — fewer than 2 percent — receiving prefiling 
credit counseling have entered into any debt management plan."^ In 
general, representatives of consumer groups, panel trustees, and others 
told us that they had not observed cases where prefiling counseling 
agencies inappropriately encouraged clients to avoid filing for 
bankruptcy.'' As of October 2006, the Trustee Program had received only 
five formal complaints — nut of more than 650,000 credit counseling 
certificates issued— alleging that providers made harmful or inappropriate 
recommendations. 


Many Question the Value 
of the Counseling 
Requirement, but Data on 
Ontcomes Are Limited 


The report of the House of Representatives Committee on the Judiciary 
that accompanied the bill that became the Bankruptcy Act indicated that 
the purpose of the credit counseling piwisions was to ensure that 
consumers could “make an informed choice about bankruptcy, its 
alternatives, and consequences. The report further noted that the 
counseling was intended to give consumers in financial distress “an 
opportunity to learn about the consequences of bankruptcy — such as the 
potentially devastating effect it can have on dieir credit rating” before they 
decided to file for bankruptcy relief."' 


However, it is unclear whether the credit counseling requirement is 
achie\dng its intended purpose. While quality credit counseling can, in 
general, be beneficial, a wide range of observers whom we spoke with — 
including representatives of federal agencies and bankruptcy attorneys; 
consumer advocates; and several counseling providers — told us that the 
timing of the counseling conducted to fulfill the requirement of the 
Bankruptcy Act could mitigate its value. The federal Financial Literacy and 


'■.Anw'dol^l evidence we gHiliered wns corrobonded by n survey by l.he Nnl ionnl 
Foujidulioii lor Credit Counseling of its meniber agencies indicating Qiat about 3 percent of 
clionfs wIk) siginxl np for prfd'iling eoiinsoling from October 2005 flirongli August 2006 
etirolbx] 1u a df'bt management plan. 

' Panel trustees and standing trustees are overseen by the Trustee Progiani and administer 
individu;il Chapter 7 and Chapter 13 bankrm>tcy cases, respectively. 

"H.K. Kep. No. 100-31, Part I, at p. 2 (2005). 

'TI.R. Rep. No. 100-31, Part 1, atp. 18(2005), 
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Education Commission noted in its national strategy that reputable credit 
counseling could have a significant positive impact, making borrowers 
more creditw^orthy and decreasing their debt. But the strategy also 
recommended that consumers seek credit counseling services early, when 
financial problems started, in order to avoid potential bankruptcy.' " In 
practice, however, by the time individuals obtain prefiling credit 
counseling, they usually have already consulted witlr a bankruptcy 
attorney and have serious financial problems, such as imminent 
foreclosure on their homes. As such, anecdotal evidence indicates that the 
great majority of clients receiving prefiling counseling have few viable 
alternatives to bankruptcy.'' The Bankruptcy Act’s credit counseling 
requirement therefore may not be serving its purpose of helping 
consumers make informed choices about whedter or not to file for 
bankruptcy. Providers and others told us that many clients perceived the 
counseling session as an administrative obstacle rather than a useful 
exercise. 

Questions about the value of the prefiling requirement stem from a 
widespread belief among observers that nearly all of the consumers that 
receive the credit counseling subsequently file for bankruptcy. Yet the 
evidence for this is largely anecdotal, as comprehensive data do not 
currently exist on tlie outcomes of those consumers who receive prefiling 
credit counseling. Neitlier the Trustee Program, credit counseling 
providers, or any otlier party currently tracks how many consumers who 
receive credit counseling subsequently file for bankruptcy. A Trustee 
Program official told us that the program had not taken steps to track and 
monitor these outcomes because doing so was not part of its statutory 
responsibilities. As we have reported in the past, meaningful data on 
program outcomes and costs are essential for appropriate oversight and 


’'■I*’ina.ncia.l l.iT,ca'a<-y atid I'^diifatioii ('oiiiiiiis.si(ai, Takinq Oumership of the h'liture: The 
National. Stmt. eqq for Finanein! JJ.lera.cii (aVashIngTon, D.Ct: April 200(’>'), pp. 31, 32, and 
38. ” ’ 

''thoTniinbin' of bankniptcy filings incroasixl siibsfaTifiallyjnsf piior fo tlKntnplonn'nfafion 
of ftio Banknipfry Acf bora.iiso many consumers believed it would be more difflenlf to 
reooive ba.nkrupi.ey |)ro(e<-l.i()ti otic-o liie ael, wen I. iiilo effeel , aec-ording lo organi/al.ions 
representing bankmptcy attorneys and other observer's we spoke ■with. Debtors filing for 
bankmpfey shorily after flie implementation of the aet may thei'etorT; not be r'epresentative 
of fntnr'o debtor's. 
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decision making." Without reliable data on the outcomes of the prefiling 
credit counseling sessions, policymakers and program managers lack the 
information that would allow them to determine how^ well the statutory 
requirement is truly serAing to inform consumers about their options. In 
our report, we recommend that the Trustee Program develop a mechanism 
that would allow the program or other parties to track the outcomes of 
prefiling credit counseling, including the number of individuals issued 
counseling certificates who then file for bankruptcy. This may involve 
working in conjunction with the Administrative Office of the U.S. Courts 
to ensure that the unique certificate numbers issued by the Trustee 
Program can be linked to bankruptcy petitions filed with the courts. In 
commenting on a dr'aft of our report, the Trustee Program said that it 
concurred with tlris recommendation and noted that it plans to refine and 
expand its current tracking and data collection methods, as well as 
explore the feasibility of developing more comprehensive outcome 
measures. 


Debtor Education Sessions 
Are Designed to Offer 
Financial Management 
Skills 


The debtor education requirement is described in tire Bankruptcy Act as 
an “instnictional course concerning personal financial management,” 
which may be pro\'ided in person, by telephone, or via the Internet.'" The 
Trustee Program’s interim final rule specified tlrat the course should 
include written information and instruction on four major topics; budget 
development, money management, wise use of credit, and consumer 
information.'’' We reviewed tire debtor education curricula, teaching 
guides, and other materials from 17 debtor education providers, and found 
that the content included the topics and elements that the Trustee 
Program required. Trustee Program data collected on certificates issued 
betw'een July ll and October 17, 2006, indicated that 50 percent of 
predischarge education sessions were conducted by Interuet, 29 percent 
\ia telephone, and 21 percent in person. 


' tui cXHiiiiilc, so (I \() Ft "//III III fir iJ II at I ml (>\IF s P \R I Rf'i'ii ii s lnripn‘>f’il \jiii< ns 
Alt' itlimt If Iiiij’i' I'lHif Er nlr III ( ' t Pioi/Kiiii Ri’siills 'tV ) i ’ 1 (WasluiiKtofi D ( 0(1 

Js J( !()''() Rrsiilts 1)1 1 rut- <l <T'‘ii'iniiinit (tI'RA Hm £slfih!tsh< <1 a ‘sulul tmiihlntinn fm 
Aifiii I iii<l liiinli’i RisiiJ/s D ( Mhi ID jiD()4) iik] '\[iiiiii<ini<l 

Im ill s/iJis l\iii(i <rPIt\ loAssisi 1 miijn ssnrinil lunl En ' n'm Bi'iin h D‘‘' isivniniiKin'! 
'■ lAt-'/ (t\asluiisjk>ii, D.C.: Feb. 12. 199T). 


'^71 Fed. Rog. at 38082 (to ho (’ixHfiod at 28 C.F.R. § 58.25(0). 
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Most representatives of consumer groups, bankruptcy attorneys, and otlier 
observers we spoke witli believed tliat the predischarge debtor education 
coui'se was likely to help improve consunteis’ financial literacy. As we 
have noted in earlier reports, we believe that ensuring that Americans 
have the knowledge and skills to manage their money wisely is a key 
element in improving the economic health of our nation for current and 
future generations.” Financial education efforts that seek to achieve goals 
such as reducing Americans' debt are key to helping improve our citizens’ 
economic security and our country’s economic gro-wUh. 


Provider Fees Are 
Generally Considered 
Reasonable, Although 
Fee Waiver Policies 
Vary 


The Bankruptcy Act requires that credit counseling and debtor education 
providers charge reasonable fees for their services and provide these 
services without regard to the client's ability to pay. Trustee Program staff, 
proriders, and trade association representatives told us that most 
providers charged around $50 each for their credit counseling and debtor 
education sessions. This estimate was corroborated by survey data 
collected from 107 proriders by the National Foundation for Credit 
Counseling."'’ Representatives of consumer groups and legal organizations, 
as w'ell as academics and others we spoke with, generally believed that the 
fees credit counseling and debtor education prorideis had been charging 
were reasonable. 


The Trustee Program has required providers to disclose their fee 
schedules in their applications, and, as of July 2006, has also required 
proriders to disclose their policies for reducing or w'airing fees based on 
the client’s ability to pay."' A program official told us that proriders’ waiver- 
policies are reriew’ed during the application process to ensure that they 
are clear and objective, and noted that in some cases applicants had been 
rejected for inadequate fee waiver policies. 


' >1 v\rniii>lc, ( <'iV) Fiikuk nil iim! Kihirafiori < F/iithn 

Pkkjh"--, K- 1 ihd i" Ensun luiElIxlUi NiiUnnnl SluiFim, '' i W.islingfim, D.C.: 

L»e< 4, J(»)h) miHiqhhqlils oj a <iA<^ F"! um Um tx il< i a! (I'licntiiix iil ^ F"!' iit 
liitpi'Ji'iiixi tiniiiK vd Litx-ini q i-' ,ii rM’ 15 JObJ) 

''National Foundation for ('rcs'lit (^onnsoMng, (.'oiisvmur (’ounMdivg nvd Education lindn- 
BAIKPA: Year One Report (Sllvor Spring, Md.: Oct. 16, 2006). This report provided data on 
the agencies’ average revenue per session, which factored in cases where fees were 
reduced or waived. Howevc-r, tlie foundation provldc-d ns v\1tli file underlying data Itoin its 
survey, wliich we used deleriuine Qie average price cluuged Lo consumers who did nol 
lurve Lheir fees reduced or waived. 

'Vi Fed. Keg. at 38078-711 and 38082-83 (to be codified at 28 C.F.K. §§ 58.15(0) and 58.25(j)}. 
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Providers’ policies for waning fees varied. For example, Tlie tliree largest 
providers used differing criteria — one told us it waived fees for clients at 
or below 150 percent of the poverty line, a second for clients at or below^ 
120 percent of the poverty line, and a third based on whether the client 
received free legal aid or had disability income. Providers we spoke with 
generally said that they allowed counselors to use their discretion to waive 
fees in additional circumstances as well. According to Trustee Program 
data, the three largest providers waived their fees 4 percent, 15 percent, 
and 26 percent of the time for credit counseling sessions, and 6 percent, 2 1 
percent, and 34 percent of the time for debtor education courses. 

The Bankrtiptcy Act does not specify w'hat constitutes a client's “ability to 
pay.” In addition, the Trustee Program has not issued formal guidance on 
determining a client’s ability to pay. Some pnwiders told us that the lack 
of guidance left them unsure about the criteria they should use and said 
that additional guidance would be beneficial. Eight of the 22 comments to 
the Trustee Program's interim final rule submitted by providers, industry 
associations, and consumer groups requested that the program pro\ide 
guidance or clarification on what constitutes a client’s ability to pay. 
Trustee Program officials told us that they were considering issuing a rule 
that would fonnalize the criteria that pro\ideis should use to determine 
clients’ ability to pay but that they had not made a final decision. 

We believe that clearer guidance on determining clients' ability to pay 
could have several benefits, including reducing uncertainty among 
providers, providing greater transparency, and ensuring compliance with 
minimum standards. As such, our report recommends that the Trustee 
Program issue formal guidance on what constitutes ability to pay. In 
developing this guidance, the program should examine the reasons behind 
the variations among providers in waiving fees. In addition, w^hile this 
guidance should set a minimum benchmark for determining when fees 
should be reduced or waived, it should not limit or discourage providers 
that may wish to waive fees for more clients than qualify under the 
minimum benchmark. In its comment letter, the Trustee Program agreed 
with our recommendation and said it will promulgate formal fee wuiver 
guidance in a rulemaking later this year. 


Page 14 


nAO-07-778'1' 



67 


The Supply of 
Providers Appears 
Sufficient, and 
Actions Are Under 
Way to Address the 
Challenges Some 
Consumers May Face 
Fulfilling the 
Requirements 


Before the Bankruptcy Act went into effect, some members of Congress, 
consumer advocates, and others worried that not enough counseling 
sendees w^ould be available within the required time frame for people 
filing for bankruptcy. Our re\iew of the limited data available and 
anecdotal evidence indicated drat the supply of credit counseling and 
debtor education services has been adequate to meet the demand for these 
sendees. When the Bankruptcy Act went into effect in October 2005, the 
Trustee Program had approved 71 credit counseling and 76 debtor 
education pro\iders. By October 2006, this number had risen to 153 credit 
counseling and 268 debtor education providers, including about a dozen 
that provide sendees nationwide. A wide range of participants in the 
bankruptcy process — including bankmptcy attorneys, a bankruptcy court 
representative, and sendee providers — told us that getting access to these 
services in a timely manner had generally not been a bander to filing or 
receiving discharge of debts. Additionally, some noted that consumers 
who called to schedule a credit counseling or debtor education session 
w'ere usually accommodated witliin 24 hours, and sometimes much 
sooner. 


An analysis of existing data suggests that in-peison counseling and 
education sessions are accessible to most of those who need them — 
particularly in metropolitan areas — but are not easily accessible in certain 
portions of the country. How'ever, this concern is somewhat mitigated by 
the fact that the great majority of clients appear to prefer telephone or 
Internet counseling. Among participants in the process with whom w'e 
spoke, the consensus wms that debtors sought to conduct the counseling 
and education sessions by telephone or Internet because these were the 
quickest and most convenient methods for satisfying the statutory 
requirements. 

Some policymakers, consumer advocates, and others have expressed 
concern that the credit counseling requirement may create hardship for 
some debtors by delaying their ability to file a bankruptcy petition and 
receive die automatic stay that prohibits creditors from continuing to seek 
payment. This stay can be very important to some debtors — for example, 
those facing foreclosure on their homes. Some potential bankruptcy filers 
may face certain challenges in accessing credit counseling and debtor 
education. For example, consumer and language access advocates, as well 
as representatWes of bankruptcy attorneys, told us they were concerned 
about the ability of some non-English speakers to receive counseling and 
education services in their native languages in a timely and effective 
manner. The Trustee Program has ongoing and planned measures in place 
to allow' consumers to better identify language and translation services 
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offered by providers. The program’s Web site now allows users to identify 
providers offering services in any one of at least 29 languages. A program 
official told us that eventually the Web site should allow consumers to 
search, by pro\ader and location, for all languages and translation semces 
offered. 

Finally, in some cases, individuals who were not represented by an 
attorney have reportedly attempted to file bankruptcy petitions without 
ha\ing met the prefiling credit counseling requirement. To help mitigate 
this issue, the uniform set of Official Bankruptcy Forms used by the courts 
was modified to include a separate exhibit that petitioners attach to attest 
to compliance with the requirement. Further, the bankruptcy courts have 
sought to make the requirement more prominent on tlreir Web sites. 


Madam Chairwoman, this completes my prepared statement. I would be 
happy to respond to any questions you or other members of the 
Subcommittee may have at this time. 


Printa Pin rl further information on this testimony, please contact Yvonne D. Jones 

at (202) 512-8678. Contact points for our Offices of Congressional 
Acknowledgments Relations and Public Affairs may be found on the last page of this 

statement. Indhiduals making key contributions to this testimony include 
Jason Bromberg, Anne A. Cangi, Emily R. Chalmers, Carl M. Ramirez, and 
Omyr'a Ramsingh. 
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This is a work of the U.S. government and is not subject to copyright protection in the 
United States. It may be reproduced and distributed in its entirety without further 
permission from GAO. However, because this work may contain copyrighted images or 
other material, permission from the copyright holder may be necessary if you wish to 
reproduce this material separately. 



70 



GAO’s Mission 

■ 

The Government Accountability Office, the audit, evaluation and 
investigative arm of Congress, exists to support Congress in meeting its 
constitutional responsibilities and to help improve the performance and 
accountability of the federal government for the American people. GAO 
examines the use of public funds; evaluates federal programs and policies; 
and provides analyses, recommendations, and other assistance to help 
Congress make informed oversight, policy, and funding decisions. GAO's 
commitment to good government is reflected in its core values of 
accountability, integrity, and reliability. 

Obtaining Copies of 
GAO Reports and 
Testimony 

■ 

The fastest and easiest way to obtain copies of GAO documents at no cost 
is through GAO’s Web site (wvvwv .gracgov). Each weekday, GAO posts 
newly released reports, testimony, and correspondence on its Web site. To 
have GAO e-mail you a list of newly posted products every afternoon, go 
to www.gao.gov and select “Subscribe to Updates.” 

Order by Mail or Phone 

The first copy of each printed report is free. Additional copies are $2 each. 

A check or money order should be made out to the Superintendent of 
Documents. GAO also accepts VISA and Mastercard. Orders for 100 or 
more copies mailed to a single address are discounted 25 percent. Orders 
should be sent to: 


U.S. Government Accountability Office 

441 G Street NW, Room LM 

Washington, D.C. 20548 


To order by Phone: Voice: (202) 512-6000 

TDD: (202) 512-2537 

Fax: (202) 512-6061 

To Report Fraud, 
Waste, and Abuse in 
Federal Programs 

Contact: 

Web site; wwAv.gao.gov/fi'audnet/fraudnet.htm 

E-mail: irau(inet(i?gao.gDv 

Automated answering system: (800) 424-5454 or (202) 512-7470 

Congressional 

Relations 

Gloria Jarmon, Managing Director, JaiTuonG@gao.gov (202) 512-4400 

U.S. Government Accountability Office, 441 G Street NW, Room 7125 
Washington, D.C. 20548 

Public Affairs 

■ 

Paul Anderson, Managing Director, .Ancic>rson?lv@gao.gov (202) 512-4800 

U.S. Government Accountability Office, 441 G Street NW, Room 7149 
Washington, D.C. 20548 



71 


Ms. Sanchez. Thank you, Ms. Jones, for your testimony. 

Before we begin the first round of questions there are several 
documents that I would ask be admitted into the record without ob- 
jection. I would like to submit the National Association of Bank- 
ruptcy Trustees’ statement of President Eugene Crane on the Sec- 
ond Anniversary of the Bankruptcy Abuse and Consumer Protec- 
tion Act. 

[The prepared statement of Mr. Crane follows:] 

Prepared Statement of Eugene Crane, President, 

National Association of Bankruptcy Trustees 

Madam Chair Sanchez, Ranking Member Cannon, and other distinguished Mem- 
bers of the Subcommittee, let me thank you for the opportunity to provide the views 
of our Association to your Subcommittee on this very important subject. 

The National Association of Bankruptcy Trustees (NABT) is an organization of 
panel trustees, independent fiduciaries appointed in every chapter 7 bankruptcy 
case. Of the approximate 1,200 such Trustees nationwide, the vast majority are 
members of the organization. Our organization carries out the major work involved 
in the bankruptcy system, handling thousands upon thousands of cases each year. 
We protect both debtors and creditors from abuse of the system. 

We carry out important public policy priorities as directed by the Congress, such 
as insuring that child support orders are enforced, safeguarding patient health care 
needs and records, and protecting pensions obligations. We help local, state and fed- 
eral governments by being one of the largest collectors of back taxes in the U.S. 

In most chapter 7 cases, the Debtors never appear before a judge, but are exam- 
ined by the Trustees beginning with a review of the petitions filed, and a hearing 
conducted by the Trustees to which creditors may appear and participate. Many 
functions and required performance duties are contained in the Bankruptcy Act and 
Bankruptcy Rules and the Office of the United States Trustee (U.S.T.) Acts to over- 
see the carrying out of such duties. The U.S.T. is a part of the Justice Department. 

The activities carried out are mandated by many provisions of the law, rules and 
regulations, and are necessary and crucial to the operation of bankruptcy. The 
Bankruptcy Abuse and Consumer Protection Act , (the “ACT”) effective October 
2005, added many new and different duties to the Trustee. Trustees have an obliga- 
tion to secure relief for honest but unfortunate debtors and to investigate filings for 
abuse, wrongdoing and improper filings as well as to protect the interests of all par- 
ties to a proceeding and, pursue and reduce to cash all assets available to insure 
an equitable distribution of assets. 

The NABT is committed to maintaining the effectiveness and fairness of the sys- 
tem and to that end we believe there are several areas of the law that Congress 
may want to look at with an eye toward implementation, in appropriate instances, 
to allow trustees to effectively perform their duties and achieve the intended legisla- 
tive purposes. Most importantly, adequate compensation will be needed to insure 
continued operation by Trustees. 

As with many complex and detailed new laws, some untested provisions proved 
to be contradictory, burdensome and in some instances, difficult or too elaborate to 
perform. NABT urges Congress to promptly address and remedy the ACT’s defects 
and unforeseen consequences. 

Let me discuss a few key aspects of the law and other key issues related to the 
bankruptcy system. 


act provisions 

1. Notification of Child Support Claimants 
Sec. 704(a)(10) of the ACT imposes a new notice requirement mandating service 
of notices at filing and at discharge to all agencies and persons to whom a support 
obligation is due. NABT is at work developing methods to implement the new 
§ 704(a)(10), through which child support claimants will be notified of their rights 
as creditors in Chapter 7 classes of Debtors from whom a support obligation is due. 
We envision that this provision will, with the cooperation of the EQUST, be effec- 
tively implemented through a series of procedures and notices provided by the panel 
Trustee throughout the case. We believe that, through this process, claimants owed 
domestic support obligations can and will be made aware of the options available 
to them to enforce Court-ordered support. 
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2. Additional Information Required of Debtors 

NABT believes that the additional information which is required to be furnished 
to the Trustee (and others), prior to the first meeting of creditors, will aid in the 
identification and liquidation of assets for the benefit of creditors. We are actively 
working on methods of delivery which allow us to effectively utilize the volume of 
information which will be provided to us by each Debtor. Additionally, we will at- 
tempt to insure that this information will remain confidential, and be used solely 
for the purposes intended by the statute. 

Review of this required information will serve to insure that all assets are dis- 
closed and, where appropriate, applied to the payment of creditors’ claims. It will 
also, in many cases, more adequately define the Debtors’ circumstances, which will 
allow the panel Trustee to perform the job more effectively. 

3. Waiver of Filing Fee 

The amended 28 U.S.C. § 1930 (f) (1) provides for the waiver of Chapter 7 case 
filing fees for individuals with “income less than 150 percent of the income official 
poverty line” if the Court determines the individual is unable to pay the fee in in- 
stallments. Trustees are paid compensation of $60 for administering cases in which 
no assets are available for liquidation. The funding for these fees is derived from 
the Chapter 7 case filing fee [see 11 U.S.C. §330(b)(l )j and Miscellaneous Bank- 
ruptcy Court Fees prescribed by the Judicial Conference of the United States [see 
11 U.S.C. § 330(b)(2)]. 

There is no provision in the ACT for payment to Trustees where the filing fees 
are waived. A statistical survey shows that the number of informa pauperis cases 
where filing fees are waived ranges as high as 9.78% in some jurisdictions. Trustees 
are now faced with a reduction in compensation for their work in administering 
those cases. This apparent oversight needs to be corrected and a system established 
to provide adequate funding for payment of Trustee fees in these cases. 

4. Protecting Patient Records 

The ACT adds a new §351 to the Code that provides a procedure for notification 
and disposal of patient records in cases where the Trustee does not have sufficient 
funds to pay for the storage of records in the manner required under applicable fed- 
eral or state laws. The ACT fails to take into account that in some circumstances 
Trustees will lack sufficient funds to comply with the procedure established under 
§351. For example, under §351 Trustees are required to undertake various costly 
actions including: storing records for one year; publishing a notice in one or more 
appropriate newspapers; notifying every patient and appropriate insurance carrier 
by mail; communicating by certified mail with each appropriate federal agency; and 
destroying the records. It is estimated that these costs could range anywhere from 
$3,500.00 in smaller cases (500 or fewer patients) to $35,000.00 in medium cases 
(10,000 patients) and higher in large cases (up to 100,000 patients and more). If 
Trustees do not have the funds to pay for the storage and notices required in §351, 
patient records may not be administered properly and could be lost. 

The problem can be corrected by allowing a court in no asset or limited asset 
cases, upon motion of the Trustee, to direct the person or persons responsible for 
maintaining, storing or disposing of patient records under state law, prior to the ap- 
pointment of the Trustee, to resume the responsibility of preserving the records. In 
such circumstances, the responsible party would be directed, by court order, to per- 
form the functions required under § 351. 

5. Payment in Converted Cases 

The ACT was intended to provide a mechanism and payment schedule for Chap- 
ter 7 Trustees to receive compensation in cases converted or dismissed pursuant to 
707(b). The ACT included changes to § 1326(b) of the Code specif 3 dng the payment 
schedule to be applied if Trustees are allowed compensation due to the conversion 
or dismissal of case under § 707(b). These changes are inadvertently ineffective, 
however, unless § 326 of the Code is also modified to provide for Trustee compensa- 
tion in converted or dismissed cases. Under current judicial interpretations of § 326, 
Trustees have been denied compensation in cases converted or dismissed under 
§ 707(b) because Trustees have not actually disbursed or turned over monies to par- 
ties in interest in such cases (which that statute requires as a prerequisite). 

The problem can be corrected by adding a new subsection (e) to §326 to provide 
that the Court may allow reasonable compensation for services rendered by the 
Trustee, if the Debtor in a Chapter 7 case commences a motion to dismiss or convert 
and such motion is granted, or if the case is converted from Chapter 7 to another 
chapter, and the actions or positions of the Chapter 7 Trustee were a factor in the 
conversion of the case. Since cases are most often converted from Chapter 7 to 13 
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without the processing of a formal § 707(b) motion (a threat of a motion is often suf- 
ficient), Trustees should be allowed compensation if their actions or positions were 
a factor in the conversion of the case (i.e., discovery of undisclosed or undervalued 
assets). 

Trustees have and will continue to direct those Debtors who have an ability to 
repay some or all of their debts into a Chapter 13 repayment plan. It was the intent 
of Congress to reward us for these efforts, and encourage our continued vigilance. 

6. Avoiding Automatic Dismissal in Asset Cases 

The ACT modifies §521 of the Code to compel an automatic dismissal of cases 
where certain information is not timely provided. If a Debtor does not reaffirm or 
surrender collateral within 45 days after the first meeting of creditors, the auto- 
matic stay under § 362(a) is terminated and the property “shall no longer be prop- 
erty of the estate,” even if there is equity in that property for the benefit of the es- 
tate. 

The automatic dismissal language raises concerns insofar as it renders valuable 
property “no longer property of the estate” and places it beyond the reach of the 
Trustee or the court. Trustees may not be able to determine whether there are 
unencumbered non-exempt assets to administer by the deadlines imposed under 
§521, in part, because debtors who are dilatory in reaffirming/surrendering are 
often unresponsive to trustees. Although trustees may ask for extensions of the 
§521 deadlines, circumstances may prevent the trustee from having sufficient infor- 
mation to support a motion for an extension of time. 

7. Increase in “No Asset” Fee 

Under the present law, Trustees receive $60 for administering Chapter 7 cases 
in which “no assets” are liquidated. The last increase in this Trustee compensation 
occurred in 1994, when the fee was raised from $45 to $60. 

The ACT imposes new, and more duties on Chapter 7 Trustees. There are signifi- 
cantly more documents to review, notification of specific classes of creditors (child 
support claimants), a higher degree of scrutiny of the true economic status of indi- 
vidual Debtors (review of income tax returns and payment advices prior to con- 
ducting a Section 341 meeting of creditors), and more statistical reporting in order 
to allow a monitoring of the effectiveness of the system. 

NABT is actively involved in educating Trustees as to implementation of the ACT 
and fulfillment of these new requirements. It is the statutory duty of Chapter 7 
Trustees to acclimate themselves to the new system, so that they can continue to 
properly administer bankruptcy cases. 

Sixty dollars (the fee for the last 12 years) is not fair and adequate compensation 
to administer a bankruptcy case. Our Association strongly believes that an increase 
in this fee, even if it is moderately less than the $40 per case increase Congress 
passed last year, is in order. Without a fee increase, many young attorneys will 
choose not to become Trustees. This will make the system slower, more cumbersome 
and less efficient for all parties involved, both debtors and creditors. There has been 
bipartisan support for raising Trustee compensation for no asset cases. We again 
urge the Congress to act on this increase without delay. We would also request that 
any increase be subject to a consumer price index adjustments so that are fees are 
not frozen as they have been for the past 12 years. 

8. Percentage Compensation in Cases with Assets 

Section 326 needs to be amended to address and provide for increased percentage 
applications, particularly to small asset cases, if not to all asset cases. Trustees are 
not paid on surplus distribution to debtors, but only on “all moneys disbursed or 
turned over in the case by the trustee to parties in interest, excluding the debt- 
or. . . .” The section should be amended to increase the percentage applications ex- 
tending the 25% on the first $5,000 to the first $25,000, with commensurate adjust- 
ments thereafter. An increase in this category would offset the small fee compensa- 
tion we receive per case. Additionally, creditors and the public benefit if trustees 
are adequately incentivized to locate assets that might be hidden from the bank- 
ruptcy court. 

As we mentioned above, the fibres in Sec. 326 should also be subject to consumer 
price index adjustments every three years, like other parts of the bankruptcy code. 
We know the Act provides for increases automatically for chapter 13 trustees (5 
U.S.C. 5303); debtors’ exemptions (11 U.S.C. 522); involuntary case qualifying 
amounts; chapter 13 qualifying amounts; preference actions; and many more, but 
there is no increase for trustees. 

This concludes my statement. NABT looks forward to working with you during 
this Congress, particularly on the compensation issue which affects our members 
ability to carry out this Act. 
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Thank you. 

Ms. Sanchez. Also, a document from the American Bar Associa- 
tion with respect to the subject of today’s hearing, “Are Consumers 
Really Being Protected Under the Act?” 

[The information referred to follows:] 

Letter and supporting documents from the American Bar Association, sub- 
mitted BY THE Honorable Linda Sanchez, a Representative in Congress 
FROM the State of California, and Chairwoman, Subcommittee on Commer- 
cial and Administrative Law 




May 1, 2007 

The Honorable Linda T, Sanchez 
Chair 

Subcommittee on Commercial 
and Administrative Law 
Committee on the Judiciary 
U S. House of Representatives 
Washington, D.C, 20515 


The Honorable Chris Cannon 
Ranking Member 
Subcommittee on Commercial 
and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D C, 20515 


Re: Hearing on “The Second Anniversary of the Enactment of the Bankruptcy Abuse 
Prevention and Consumer Protection Act [P.L. 109-8]: Are Consumers Really 
Being Protected Under the Act?”, Scheduled for May 1, 2007 


Dear Chairwoman Sanchez and Ranking Member Cannon: 

behalf of the American Bar Association (“ABA”) and its more than 415,000 
‘ M members, \ write to express our views concerning the subject of your Subcommittee’s 
i ,.i p hearing on “The Second Anniversary of the Enactment of the Bankruptcy Abuse 

Prevention and Consumer Protection Act [P.L. 109-8]: Are Consumers Really Being 
5 Protected Under the Act?” We ask that this letter be included in the official record of 

"> today's hearing. 

. fi 1).. ' » )i>. >1 I 



Although the ABA supports several narrow provisions in the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 (the “Act”) that allow direct appeals 
of final bankruptcy orders to the courts of appeals and permit bankruptcy attorneys to 
pay referral fees to nonprofit attorney referral programs, the ABA strongly opposes 
three other provisions in the new law, explained more fully below, that dramatically 
increase the liability and administrative burdens of bankruptcy attorneys while denying 
effective legal representation to many Americans. Accordingly, the ABA has prepared 
a draft “technical corrections” bill that would reverse these provisions in the new law, 
and we encourage the Subcommittee to support this or similar legislation. We also 
urge the Subcommittee to support legislation that would add a partnership bankruptcy 
structure to the existing Bankruptcy Code. 


Direct Appeals of Bankruptcy Court Orders 

The ABA strongly supports Section 1233 of the Act, titled “Direct Appeals of 
Bankruptcy Matters to Courts of Appeals.” That section, codified at 28 U.S. C. § 158, 
reflects a compromise reached between representatives of the ABA and the Judicial 
Conference of the United States and established a procedure that allows parties to 
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appeal certain bankruptcy court decisions, judgments, orders and decrees directly to the circuit 
courts of appeals by means of a two-step certification and authorization process. The first step is a 
certification by the bankruptcy court, district court, or bankruptcy appellate panel, acting on its own 
motion or the request of a party, or all of the appellants and appellees acting jointly. The provision 
requires the lower court to certify the direct appeal if (i) the bankruptcy court, district court, or 
bankruptcy appellate panel determines that one or more of the standards are met or (ii) a majority of 
the appellants and a majority of the appellees request certification and represent that one or more of 
the standards are met. The provision also authorizes all of the appellants and appellees acting 
jointly to certify a direct appeal. Once a direct appeal has been certified by the lower court, the 
second step is authorization by the circuit court of appeals. Under this second step, while the court 
of appeals is given discretion whether to accept the direct appeal, the ABA understood at the time 
that direct appeals would be liberally granted once they were certified. Jurisdiction for the direct 
appeal will exist only in those cases in which the court of appeals chooses to authorize it. 

The ABA believes that the direct appeals system created by Section 1 233 is a clear improvement 
over the previous system of bankruptcy appeals. Under the earlier system, a bankruptcy order — 
unlike other federal trial court orders — was subject to an additional level of review: the appeal ^^rst 
had to go to either a district court or a bankruptcy appellate panel (‘'BAP”) beforeihe appeal could 
go to a circuit court. The two-level bankruptcy appellate process was extremely unusual. In our 
view, the multi-tiered bankruptcy appellate structure worked poorly and imposed unnecessary 
delays and costs on all parties. In addition, as stated in the Judicial Conference's 1995 Long Range 
Plan for the Federal Courts: “Under. . . [the previous] practice, district courts and BAP decisions are 
not treated as stare decisis in other cases — resulting in a 'patchwork’ of dilYering legal 
interpretations that encourage forum shopping and undermine the national system of [a uniform] 
bankruptcy law,” (p, 48) For these and other reasons, the bipartisan National Bankruptcy Review 
Commission voted unanimously in 1997 to support a direct appeals system. 

Although the Act has not been in force long enough to generate conclusive data as to the effects of 
the direct appeals provision, the ABA believes that over time, the new system — which parallels the 
track of civil appeals much more closely than the earlier bankruptcy appellate system — will result 
in: 


• Faster final decisions; 

• Greater certainty, uniform interpretation, and decisions of precedential value with respect to 
key bankruptcy issues; and 

• Reduction in unnecessary bankruptcy litigation. 

Ultimately, the ABA believes that the direct appeals system created by the Act will aid in achieving 
the important goal of reducing the time and costs associated with the bankruptcy process and will 
also assist in harmonizing bankruptcy laws and non-bankruptcy laws generally. 
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Sharin 2 Fees with Nonprofit Attorney Referral Programs 

The ABA also supports Section 326 of the Act, titled “Sharing of Compensation/’ which amended 
Section 504 of the Bankruptcy Code to allow bankruptcy attorneys to pay referral fees to bona fide 
public service attorney referral programs. See 11 U.S.C. § 504. These nonprofit attorney referral 
programs, many of which are affiliated with state and local bars around the country, provide a 
valuable and highly visible service to the community by serving two critical functions: providing 
information to consumers about their legal concerns and, if appropriate, making a referral to an 
attorney who is capable of providing appropriate legal services to the consumer. Most of these 
referral programs in the U S. support their operations by charging a percentage fee to each attorney 
who receives a case from the service, and this system has been very effective in the roughly 34 
states that currently utilize this system. 

Prior to the passage of the Act, the language of Section 504 of the Bankruptcy Code inadvertently 
prohibited bankruptcy attorneys from sharing their fees with these nonprofit lawyer referral 
programs. In particular, previous Section 504 of the Code prohibited fee-splitting arrangements 
except where (1) a person is a partner or otherwise associated with an individual compensated from 
an estate or (2) an estate-compensated attorney for a creditor who filed an involuntary case under 
Section 303 is assisted by another attorney. But this prohibition was similar to the general fee 
splitting prohibition applicable to all other types of lawyers contained in the ABA Model Rules of 
Professional Conduct, for which an exception had been made specifically for public service lawyer 
referral programs. By eliminating this irrational distinction between bankruptcy and non- 
bankruptcy lawyers and allowing the former to pay referral fees to nonprofit attorney referral 
programs, Section 326 of the Act has made a substantial contribution to the financial health of these 
nonprofit referral programs. As a result, this provision in the Code has benefited — and will 
continue to benefit — many thousands of consumers around the nation every year. 

Bankruptcy Attorney Liability Provisions 

The ABA and over 25 state and local bars throughout the country strongly oppose those provisions 
in the new law that require debtor bankruptcy attorneys to: (1) certify the accuracy of the debtor’s 
bankruptcy schedules, under penalty of harsh court sanctions [5ee Section 102, codified at 1 1 
u s e. § 707(b), eral, and Section 319]; (2) certify the ability of the debtor to make future 
payments under reaffirmation agreements Section 203(a), codified at 1 1 U.S.C. § 524]; and (3) 
identify and advertise themselves as “debt relief agencies” subject to a host of new intrusive 
regulations that interfere with the confidential attorney-client relationship Sections 227-229, 
codified at 1 1 U.S.C. §§ 526-528], The ABA believes that these attorney liability provisions in the 
Act, discussed in greater detail below, have been highly detrimental to the nation’ s bankruptcy 
system and should be repealed. 

(J) Certification of Bankruptcy Schedules and Related Attorney Sanctions 

The ABA strongly opposes the language in Sections 102 and 319 of the Act that requires the 
debtor’s attorney to certify the accuracy of all factual allegations in the debtor’s schedules of assets 
and liabilities and subjects the atfomey to harsh court sanctions if any factual inaccuracies result in 
the dismissal of the debtor’s Chapter 7 bankruptcy petition or in its conversion to a Chapter 13, 
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During House-Senate conference committee negotiations in 2002 on a previous version of the 
legislation (i.e., H.R. 333), the provision requiring the court to impose sanctions against attorneys 
for inaccurate bankruptcy schedules was replaced with a discretionary standard. Although that 
change was a significant improvement, the final language contained in Sections 102 and 3 19 of the 
Act still has had a significant negative impact on bankruptcy attorneys, debtors, and the bankruptcy 
system. 

Prior to enactment of Sections 102 and 319, the debtors themselves were solely responsible for the 
accuracy of the schedules they filed with the bankruptcy court, and they were required to sign and 
certify these schedules under penalty of peijury. Tf the debtor filed false schedules, he or she was 
subject to strict sanctions and criminal penalties, including stiff fines and up to five years in prison. 
In addition. Bankruptcy Rule 901 1 required both debtor and creditor bankruptcy attorneys, like all 
other attorneys appearing in federal courts, to certify that pleadings and other items that they 
prepare are supported by the facts before they are filed with the court. This rule, which was 
identical in form and substance to Federal Rule of Civil Procedure 11. applied to all pleadings and 
motions filed with the bankraptcy court. By its own terms, however. Rule 90 1 1 did not apply to the 
bankruptcy schedules listing the debtor’s financial information. Because those schedules are 
prepared almost entirely with information supplied directly by the debtor. Rule 9011 allowed 
bankruptcy attorneys to rely in good faith upon the accuracy of this information provided by the 
client. Therefore, the debtor alone was held responsible for the truthfulness and accuracy of the 
schedules. 

Sections 102 and 319 of the Act changed existing law by creating a new and higher standard for 
debtor bankruptcy attorneys that goes well beyond the standards imposed upon other attorneys. By 
creating new subsections 4(A) -(D) to 1 1 U.S.C. § 707(b) and modifying Rule 9011, Sections 102 
and 319 for the first time began to hold the debtor’s attorney — instead of the debtor — financially 
responsible for any factual errors contained in the debtor’s bankruptcy schedules. Therefore, if 
even innocent errors in the schedules result in the dismissal of the petition or in its conversion to a 
Chapter 13 proceeding, the debtor’s attorney now can be held financially responsible unless it is 
proven that the attorney conducted a time-consuming and costly investigation of these factual 
allegations before the filing. 

In addition, while previous Bankruptcy Rule 901 1 held all bankruptcy attorneys to the same 
standards. Sections 102 and 319 of the Act unfairly discriminate between debtor and creditor 
attorneys. These sections provide that if the debtor’s schedules are found to violate Rule 9011 and 
the debtor is denied a discharge under the means test outlined in the Act, the debtor's attorney will 
be subject to harsh court sanctions and could beheld personally liable for the attorneys’ fees of the 
trustee or bankruptcy administrator who contested the discharge, as well as civil penalties. Because 
malpractice carriers have indicated they will exclude this new liability from coverage under their 
policies or charge substantially higher rates and/or deductibles, the debtor attorney’s exposure will 
be even greater, Tn contrast, attorneys representing creditors were not required to certify the 
accuracy of their clients' factual information and were not subjected to any comparable new 
sanctions under the new law. 

The new standards outlined in Sections 102 and 319 of the Act also have fundamentally altered the 
attorney-client relationship in bankruptcy cases. It has transformed the attorney from an advocate 
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to a detective and informer. The legislation created an unwaivable conflict of interest because the 
attorney is unable to accept information provided by the client at face value without risking liability 
if the information later proves to be inaccurate. Further, the debtor’s attorney now is required to 
independently verify the client’s factual representations. 

Requiring the debtor’s attorney to verify all of the client’s representations has raised significantly 
the cost to the debtor of filing for bankruptcy. As a result of the new obligations and liability 
imposed on attorneys by Sections 102 and 319, many bankruptcy lawyers will no longer agree to 
accept debtors’ cases because they are not willing to become their client's insurer. Tn addition, 
those bankruptcy lawyers who continue to represent debtors now are forced to charge substantially 
higher fees (which many debtors are unable to afford). Therefore, the practical effect of these 
provisions has been to deny many debtors timely, effective, and affordable representation just when 
they need it most. For all of these reasons, the ABA believes that Section 319 and new subsections 
4(A), (B), and (D) contained in Section 102 are counterproductive and should be repealed. 

(2) Certification of Reaffinnarion Agreements 

The ABA also opposes those provisions in Section 203(a) of the Act that require attorneys to certify 
the debtor’s ability to make future payments under reaffirmation agreements. 

Under previous law, a debtor was not required to accept the discharge of all outstanding debt. 
Instead, the debtor could choose to reaffirm certain debts — and retain liability for these debts — if 
the attorney certified that the decision was voluntary and would not create undue hardship for the 
debtor or the debtor’ s dependants. Section 203(a) changes these procedures by again imposing new 
burdens on the debtor’ s attorney. Unlike the previous law, which simply required the debtor’ s 
attorney to certify in writing that the reaftlrmation agreement was voluntary and would not cause 
the debtor undue hardship, the new provisions require the attorney to cenify that “the debtor is able 
to make the [reaffirmation] payment,” in cases where there is a presumption of undue hardship 
under the debtor’s budget (i.e., if the debtor’s monthly income is less than monthly expenses, 
including the reaffirmation payments). 

Bankruptcy attorneys are not accountants and are neither trained nor equipped to conduct extensive 
audits of their clients’ finances, nor do they make financial or household budgeting decisions for 
their clients. Indeed, this is not the attorney’s proper role, and any attempt to force the attorney to 
assume these duties will substantially increase the cost of representing a debtor in bankruptcy. 
Therefore, this certification requirement, like the certification requirement in Sections 102 and 319, 
has discouraged many attorneys from representing debtors, while forcing the remaining debtors’ 
attorneys to charge higher fees to cover the substantial additional costs and risk. 

The new certification requirement contained in Section 203(a) of the Act also creates strong 
conflicts of interest between the debtor and the attorney in those instances when the debtor wants to 
reaffirm a debt and instructs the attorney to certify the debtor’s ability to make payments. If the 
attorney follows the client’s directive, the attorney may become subject to sanctions under 
Bankruptcy Rule 90 1 1 — or to a lawsuit by the creditor — ^if the debtor later proves unable to pay the 
reaffirmed debt. This new mandate is particularly unf^r because creditor’s attorneys are not 
subject to sanctions under Rule 9011 for their clients’ false disclosures or illegal collection practices 
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even if they acted in bad faith for vexatious purposes. For all of these reasons, the ABA believes 
that the provisions in Section 203(a) requiring debtors’ attorneys to certify their clients’ ability to 
make reaffirmation payments are inappropriate and should be repealed. 

(3) ‘ Debt Relief Aaencv ” Provisions 

The ABA also strongly opposes those provisions in Sections 227-229 of the Act that require 
bankruptcy attorneys to identify and advertise themselves as “debt relief agencies” and then comply 
with a host of new intrusive and burdensome regulations. These provisions confuse the public, 
seriously interfere with the attorney-client relationship, and impose unfair additional burdens and 
liability on debtors’ attorneys that constitute an unjustified government invasion of the relationship 
between private attorneys and their clients. 

Under these provisions, any “person” — including both bankruptcy attorneys and non-attorney 
“bankruptcy petition preparers” — who assists individual debtors with their bankruptcies in return 
for compensation is deemed to be a “debt relief agency,” Unfortunately, the provisions fail to take 
into account any of the important differences between attorneys and non-attorneys providing 
bankruptcy services. Under current law, only attorneys are permitted to give legal advice, file 
pleadings, or represent debtors in bankruptcy hearings. In addition, unlike non-attorney bankruptcy 
petition preparers, only attorneys are licensed by the state in which they practice, bound by canons 
of ethics, and subject to discipline by the courts in which they practice. More importantly, only 
those communications between the debtor and his or her attorney are protected by the attorney- 
client privilege. Requiring both attorneys and non-attorney bankruptcy petition preparers to 
advertise themselves as “debt relief agencies” obscures these important distinctions while creating 
substantial confusion among the public. 

The “debt relief agency” provisions in the Act also interfere with the attorney-client relationship in 
a variety of ways. Because the definition is worded so broadly, it may be construed to apply not 
just to bankruptcy attorneys, but also to family attorneys, tax attorneys, criminal and civil defense 
attorneys, and general practitioners who, in the course of representing their clients, are compelled to 
advise them to consider filing bankruptcy to protect their rights. This jeopardizes the attorney’s 
ability to properly advise his or her client regarding their legal rights. 

Any attorney who assists a client with bankruptcy is subject to a long list of new regulations under 
the new law. In particular, such attorneys now are required to provide lengthy written disclosure 
statements to potential and existing bankruptcy clients that explain the bankruptcy system and 
provide general, government-approved legal advice. Tn addition, attorneys now are required to 
advi se the debtor in writing that the debtor need not be represented by a lawyer in the bankruptcy or 
in related litigation, which in many cases is bad advice. 

By requiring that the debtor’s attorney provide the debtor with preprinted, government-approved 
legal advice on bankruptcy law, and by forcing the attorney to state in writing that the debtor need 
not even retain a lawyer, the Act usurps the attorney’s role as the proper legal representative of the 
debtor. Perhaps even more troubling, the Act also prohibits the attorney from giving certain proper 
pre-bankruptcy planning advice to the client, including advice to pay certain lawful obligations or 
to incur certain debts. In fact, these provisions are worded so broadly that the attorney could be 
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subject to liability merely for making an unsuccessful attempt to help the client restructure the debt 
to avoid bankruptcy. These provisions, which dictate the types and content of legal advice that an 
attorney can and cannot render to his client, are particularly destructive of the attorney-client 
relationship. 

Sections 227-229 also require attorneys to provide the debtor with a written contract, and if the 
contract fails to comply with each of the detailed requirements outlined in the Act, it could become 
void and unenforceable. Furthermore, if the debtor’s attorney fails to follow any of the many 
technical requirements of the Act, the attorney could forfeit the entire fee and could be sued in state 
or federal court by the debtor, the trustee, or state law enforcement officials for actual damages, 
civil penalties, attorneys' fees, and costs. Although pre-existing law and ethical rules already 
required all attorneys to provide quality legal representation to their clients. Sections 227-229 go 
well beyond those general standards and unfitly subject just one type of attorney — debtors' 
bankruptcy attorneys — to a far stricter standard than attorneys in any other field of practice. 

In addition. Section 229 also seeks to micromanage the bankruptcy attorney’s advertising by 
requiring the attorney to include a conspicuous — and awkward — statement in all its advertising 
stating that ’“We are a debt relief agency. We help people file for bankruptcy relief under the 
Bankruptcy Code,” No such requirements apply to creditors’ attorneys under the Act, These new 
advertising regulations could conflict with the well-established advertising rules that have already 
been established by many state supreme courts and state bars and will confuse the public. In 
addition, requiring attorneys to label themselves as "debt relief agencies” will discourage general 
practitioners and banlouptcy professionals who have a consumer and business, debtor and creditor 
practice from advertising the availability of bankruptcy services, thus limiting consumer bankruptcy 
representation to attorneys with narrower practices. For all of these reasons, the ABA believes 
that the Act should be amended to exempt attorneys — who are already heavily regulated by their 
respective state courts, state bars, and federal courts — from the coverage of the “debt relief agency” 
provisions contained in Sections 227-229. 

In recent months, the constitutionality of certain "debt relief agency” provisions in the Act has been 
called into serious question by the federal courts. Several different U.S. District Courts have held 
that as a matter of law, the portion of the debt relief agency provisions in the new statute prohibiting 
the rendering of certain legal advice violates the attorney’s First Amendment rights. See Susan B. 
Herscb v. United Stales, 347 B.R. 19 (N.D. Tex. 2006) and Olsen v. Gonzales, 350 B.R. 906 (D. Or. 
2006). In addition, a number of courts have held that the term "debt relief agency” does not apply 
to licensed attorneys, but that if it did apply, it would violate the attorneys' First Amendment rights. 
See, eg., MHavetz, Gallop & MilavetzP.A. v. United States, 355 B.R. 758 (Minn, 2006); and Tn 
Re Reyes, 2007 WL 136934 (Bankr, S.D. Fla.). Meanwhile, on May 1 1 , 2006, the Connecticut Bar 
Association and the National Association of Consumer Bankruptcy Attorneys filed suit in U.S. 
District Court in Connecticut challenging the constitutionality of the Act’s debt relief agency 
provisions. Connecticut Bar Association v. United States, No. 3:06-cv-00729 (D, Conn.) The 
suit seeks a preliminary injunction prohibiting application of these provisions to attorneys, but 
the court has not yet set a hearing date. 

All three attorney liability provisions outlined above, taken together, have been highly detrimental 
to the nation’s bankruptcy system and substantially reduced the availability of pro bono\tgd\. 
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representation. These provisions have discouraged many attorneys from agreeing to represent 
debtors at all and are making bankruptcy representation unaffordable for countless numbers of 
Americans. In addition, these provisions already have discouraged many attorneys from providing 
essential bankruptcy services to the nation’s poor. Indeed, since the Act became law, 

many large law firms that previously encouraged its lawyers to provide pro ^o/robankruptcy 
representation to the poor are now instructing their lawyers that because of the new attorney- 
liability provisions in the Act, they mav not accept any more such cases. With fewer attorneys 
available to represent debtors, many more debtors have been forced to file their bankruptcies pro se, 
without first obtaining adequate advice regarding the necessity or advisability of filing for 
bankruptcy. Unless these provisions are remedied, they will continue to have an adverse effect on 
debtors, creditors, and the bankruptcy system as a whole. 

The ABA has prepared a draft ‘'technical corrections” bankruptcy bill that would correct the 
problems created by the bankruptcy attorney liability provisions in P.L. 109-8, and the text of the 
draft bill is attached as Appendix A . Instead of unfairly punishing attorneys who provide legal 
services to debtors in bankruptcy, the draff bill would replace the harmful attorney liability 
provisions in P.L. 109-8 with new language instructing the courts to more vigorously enforce 
existing Bankruptcy Rule 901 1 when misconduct by any attorney or party in the case is shown. The 
draft bill also would amend the definition of "debt relief agency" in the Act to exclude attorneys 
(who are already licensed and heavily regulated by their state supreme courts, state bars, and federal 
courts) while leaving these new regulations in the bill in place for the non-attorney bankruptcy 
petition preparers (who are now largely unregulated). The draft bill would reduce fraud and abuse 
in a far more effective an equitable manner, and we urge all members of the Subcommittee to 
support this or similar legislation. 


Partnerships in Baiikriiptcv 

The ABA also believes that the Bankruptcy Code could be further improved by enacting legislation 
that would add a partnership bankruptcy structure to the Code. 

Partnerships are a popular vehicle for doing business. Partnerships include the two person small 
business, the single asset real estate venture, and the large professional service firm. By its nature, 
the general partnership does not afford limited liability to its members. Rather, the liability of 
general partners for partnership debt is determined by state law and the partnership agreement. 
Consequently, the determination and enforcement of liability for the debts of an insolvent 
partnership involves a multitude of difficult and seemingly unanswerable questions. 

The complexities of the intersection between partnership and insolvency laws have defied 
resolution. The result is that currently only one provision of the Bankruptcy Code — 1 1 U.S.C. 

§ 723 — addresses a partnership bankruptcy. This section authorizes the trustee of a partnership in a 
Chapter 7 liquidation to claim and collect a deficiency of the partnership estate from a general 
partner and does not apply to Chapter 1 1 reorganizations. 


In 1996, the ABA adopted policy recommending that Congress enact legislation providing for the 
administration and resolution of partnership cases under the Bankruptcy Code. The proposed 
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amendments to the Bankruptcy Code, and the ABA resolution endorsing these amendments, are 
attached as Appendix B . 

The estate of many partnerships, especially professional or service partnerships, can be preserved 
only by the Chapter 11 process. This fact has been exemplified by a number of bankruptcies 
involving insolvent professional partnerships, all of which involve remarkably similar facts. ^ Each 
involved either a large law or accounting firm which sought Chapter 1 1 bankruptcy relief to wind 
up its affairs. Tn each case, the bankmptcy court was forced to formulate a remedy that would 
encourage voluntary contribution by general partners to maximize the distribution of property of the 
state and simultaneously avoid unnecessary bankruptcy filings by partners and unnecessary 
litigation. It also became clear in each case that the issuance of an injunction or its equivalent to bar 
future actions against contributing partners was the sine qua non of the confirmed plan. 

The ABA has carefully evaluated the problems and solutions set forth in the foregoing cases in 
formulating the proposed amendments to the Bankruptcy Code. The extended stay, which is 
analogous to a permanent injunction, is a key factor of the amendments. Although the foregoing 
cases involve large professional partnerships, the problems encountered and the resolutions 
embraced are equally applicable to all partnership bankruptcy cases. 

The ABA believes that the Bankaiptcy Code should be amended so that a partnership bankruptcy 
will trigger an automatic stay of a limited duration of sixty days. Although general partners may be 
liable for some or all of the debts of the partnership under non-bankruptcy law, the courts have 
generally given heed to the literal language of the Bankruptcy Code and its legislative history 
negating the argument that the property of a partnership includes the propeny of its member general 
partners. Thus, the automatic stay has been generally held not to bar actions, proceedings, or acts 
directed against a general partner or its property. 

Experience in the administration of partnership cases has demonstrated the crucial importance in 
Chapter 1 1 partnership cases of the issuance of an injunction against the enforcement of partnership 
creditors' rights against general partners and their property. The automatic stay will prohibit 
partnership creditors from exercising their collection efforts against partners or partners' property. 
The purpose of the automatic stay is to preserve the partners’ property for distribution in the 
partnership case. By obviating the necessity for the partnership trustee or the partnership as a 
debtor-in-possession to seek and obtain an injunction against actions, proceedings and acts by 
partnership creditors directed against general partners, the extended stay accomplishes the same 
purpose and result for the benefit of the partnership creditors, insofar as the general partner' s assets 
liable for the partnership debts are concerned, as the automatic stay of Section 362 does with 
respect to the partnership assets. 

Further, the American Bar Association proposes an amendment that would allow the stay to be 
extended to non-debtor partners as a part of the confirmation of a plan. Courts should be permitted 
to i ssue an extended stay of actions, proceedings and acts against a general partner in a partnership 


' These bankniptc}' cases studied by the ABA include the following: {\) FiiUey. Kumble. Wngiier. Heiiie. Uiideiberg. 
Manley. Myerson& Casey (Baiikr. S.D.N.Y.); (2)Myerson&KuIm(BasM. S.D.N.Y.); (}) LavenlhoJ & How nth 
(Baiilcr. S.D.N.Y.); (4) Heron BiavhcUc, Ruckcit & RolhwcIKBasiiS. D.D.C.); and (5) Gaston & Snow (Baiikr. 
S.D.N.Y.). 
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case when the general partner has made a contribution to the payment of the partnership’ s debts, or 
assumed a commitment to make such a contribution in accordance with the provisions of a 
confirmed plan or order confirming a plan. Experience has demonstrated that recoveries by 
partnership creditors may be significantly enhanced if general partners can be persuaded to 
contribute to a recovery pool, post-petition fiihire earnings, exempt property, and other assets not 
otherwise available to partnership creditors, in exchange for protection against collection suits by 
partnership creditors and suits for contribution and indemnification by copartners and the trustee of 
the partnership or the partnership as a debtor-in-possession. 

Without the extended stay, individual creditors would sue individual general partners, and general 
partners would then cross-claim against each other for contribution and sue the debtor for 
indemnification. The probable result would be a costly and time-consuming web of litigation 
replete with attendant attachments, garnishments and executions. Personal bankruptcy would be a 
likely consequence for many. By preventing a haphazard scramble for the assets of general 
partners, and by facilitating an orderly distribution scheme, the permanent injunction under the 
extended stay ensures that general partners will be protected and that creditors’ recoveries will be 
maximized. The extended stay should not bar actions, proceedings, or acts against general partners 
who do not assume a commitment or fail lo fulfill a commitment to pay partnership debts. The 
extended stay does not constitute nor may it be deemed to be a release of joint tortfeasors. Because 
the extended stay is tied to confirmation of a plan, compliance with the “best interests of creditors” 
test, which is inherent in the confirmation process, is ensured. 

In sum, the ABA urges the Subcommittee to support legislation, generally in the form of the 
attached Appendix B . to establish a partnership bankruptcy structure in the Code, As part of this 
new structure, the ABA endorses an automatic stay inhibiting post-bankruptcy suits against general 
partners for partnership liabilities, to remain in effect for sixty days after a bankruptcy filing. The 
ABA also believes that such an amendment should include automatic stays of transfers outside the 
ordinary course of non-bankruptcy property by general partners of the filing partnership. 

Thank you for considering the views of the ABA on these impoitant bankruptcy matters. If you 
would like more information regarding the ABA’s positions on these issues, your staff may contact 
our senior legislative counsel for bankruptcy law issues, Larson Frisby, at (202) 662-1098. 

Sincerely, 


Denise A. Cardman 
Acting Director 


cc: All members of the House Judiciary Subcommittee on Commercial and Administrative Law 
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110th congress 
1st Session 


To amend title 12, UnitEd States CSode, to m^e technical amendments 
relatang to hankniptcy, and for other purposes. 


IN THE „OF THE UNITED STATES 


, introdoced the following idlli which itss read twice and leferred to 
the Committee on 


A BILL 

To amsnd title 1 1, United States Code, to make technical amendments relating 
to bankniptcy, and for other pniposes. 

1 Be it enacted by the Senate and House of Representatives of 

2 the United States of America in Congress assembled, 

3 SECTION I. SHORT TITLE. 

4 This Act may be cited as the “Bankruptcy Reform Technical 

5 Amoidments Act of 200T’. 

6 SEC. 2. EFFECTIVE DATE. 

7 This Act and the amendments made by this Act shall become 

S effective on the date of enactment of this Act. 
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1 TITLE I — ^ATTORNEY SANCTIONS 

2 SEC. 101. SIGNATURE OF ATTORNEY 

3 Section 707(bX4) of title 11, United States Code, is amended 

4 to read as follows: 

5 “(4) The signature of an attorney on a petition, pleading, or 

6 written motion shall constitute a certification that the attorney has — 

7 (A) performed a reasonable investigation into the 

8 circumstances that gave rise to the petition, pleading, or 

9 written motion; and 

10 (B) determined that the petition, pleading, or written 

11 motion — 

12 (i) is well grounded in fact; and 

13 (ii) is warranted by existing law or a good faith 

14 argument for the extension, modification, or reversal of 

15 existing law and does not constitute an abuse under 

16 paragraph (1).” 

1 7 SEC. 1 02. GROUNDS FOR AWARD OF COSTS 

1 8 Section 707(bX5)(A)(ii)(II) of title 1 1 , United States Code, is 

1 9 amended by striking “requirements of clauses (i) and (ii) of paragraph 

20 (4)(C)” and inserting “requirements of clauses (A) and (B) of 

21 paragraph (4)”. 

22 SEC. 1 03. REAFFIRMATION AGREEMENT CERTIFICATIONS 

23 Section 524(k)(5) of title 1 1, United States Code, is 

24 amended — 


25 


(1) by striking subparagr^hs (B) and (C); and 
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1 (2) by striking “consist of’ and all that follows through 

2 “(A) The following” and inserting “consist of the following”. 

3 SEC. 104. DEFINITION OF DEBT RELIEF AGENCY. 

4 Section 101 (12A) of title 11, United States Code, is amended 

5 by inserting other than an attorney or an employee of an attorney,” 

6 after “means any person”. 

7 SEC. 105. DISCLOSURES. 

8 Section 527(b) of title 1 1 , United States Code, is amended — 

9 (1) by striking “AN ATTORNEY OR” each place that 

1 0 term appears and inserting “A”; and 

1 1 (2) by striking “THE ATTORNEY OR” and inserting 

12 “THE”. 

13 SEC. 106. SENSE OF CONGRESS REGARDING ENFORCEMENT 

14 OF RULE 9011 OFTHE FEDERAL RULES OF 

1 5 BANKRUPTCY PROCEDURE. 

16 Title in of the Bankruptcy Abuse Prevention and Consumer 

17 Protection Act of 2005 (Public Law 109-8, 119 Stat. 75) is amended 

18 by striking section 3 1 9 and inseiting the following: 

19 “SEC. 319. SENSE OF CONGRESS REGARDING 

20 ENFORCEMENT OF RULE 901 1 OF THE 

21 FEDERAL RULES OF BANKRUPTCY 

22 PROCEDURE. 

23 “It is the sense of Congress that significant fraud and abuse 

24 exists in the bankruptcy system, and that in order to curb such 
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1 fraud and abuse. Federal bankruptcy courts should vigorously 

2 enforce rule 9011 oftheFeder^ Rules of Bankruptcy procedure 

3 (11 U.S.C. App.).”. 
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APPENDIX R 


RESOI-UnON ADOPTED BY THE 
HOUSE OF DELEGATES 
OF THE 

AMERICAN BAR ASSOCIATION 
AUGUST 1996* 

RECOMMENDATION 


1 RESOLVED, That the American Bar Association ^jproves the proposed amendments to 

2 the Bankraptcy Code generally in the form attached as Appendix A dated May, 1996, to the 

3 R^ort accompanying this Reconmi«idation and urges that the proposed amendments be 

4 approved and adopted by the National Bankruptcy Review Commission and Congress as tlie 

5 basis for administration and resolution of partnership cases under the Bwikniptcy Code. 


* Note : The “Recommendation” and “Projwsed Amendments,” but not the “Report,” constitute 
official ABA policy. 
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REPORT 


The Ad Hoc Committee is comprised of representatives fiom the Tax, Partnership, and 
Business Bankruptcy Committees. The Ad Hoc Committee has proposed amendments to the 
Bankruptcy Code which form the basis for administration and resolution of partnership cases under 
the Bankn^tcy Code. The proposed amendments to the Bankruptcy Code are attached as Appendix 
A. 


An overview of the proposed amendments is found in an article by Morris W. Macey and 
Frank R. Kennedy entitled “Partnership Bankruptcy and Reorganization; Proposals for Reform,” 
which appears in Volume 50, Number 3 of the Business Lawyer. Professor Kennedy, the original 
Reporter for the Bankruptcy Code, has served as the Reporter for the Ad Hoc Committee. 

The Ad Hoc Committee has always conducted open meetings. Consequently, there has been 
broad based participation in the work of the Committee. 

Partnerships are a popular vehicle for doing business. Partnerships include the two person 
small business, the single asset real estate venture, and the large professional service firm. By its 
nature, the general partnership does not afford limited liability to its members. Rather, the liability 
of members of a partnership for debts of the partnership is determined by state law and the 
partnership agreement. Consequently, the determination and enforcement of liability for the debts 
of an insolvent partnership involves a multitude of difficult and seemingly unanswerable questions. 

The complexities of the intersection between partnership and insolvency laws have defied 
resolution. The result is that currently only one provision of the Bankruptcy Code - 1 1 U.S.C. § 
723 - addresses a partnership bankruptcy. This section authorizes the trustee of a partnership in a 
Chapter 7 liquidation to clim and collect a deficiency of the partnership estate fiom a general 
partner and does not apply to Chapter 1 1 reo^anizations. 

The estate of many partnerships, e^ecially professional or service partnerships, can be 
preserved only by the Chapter 1 1 process. This feet has been exemplified by five recent 
bankruptcies involving insolvent professional partnerships: (1) Finley. Kumble, Wagner, Heine, 
Underberg, Manley. Myerson & Casey (Bankr. SDJ'l.Y.); (2) Myerson & Kuhn (Bankr. S.D.N.Y.); 
(3) Laventhol & Horwath (Bankr. S.D.N.Y.); (4) Heron. Burchette, Ruckert & Rothwell (Bankr. 
D.D.C.); and (5) Gaston <fe Snow (Bankr. S.D.N.Y.). 

These five cases involve rcmaricably similar fects. Each involved either a large law or 
accounting firm whidi sought Chapter 1 1 bankruptcy relief to wind up its affairs. In eadi case, the 
banknqjtig' court was forced to fbnnulate a remedy that would encourage voluntary contribution by 
general partners to maximiz e the distribution of {noperty of the estate and gimn l fafiwmci y avoid 
unnecessary bankrupU^ filings by partners and unnecessary litigation. 

In each of the cases it was clear that the issuance of an injunction or its equivalent to bar 
future actions against contributing partners was the sine qua non of the confirmed plan. As the 
Court stated in Burchette, 148 B.R. 660, 667 (Bankr. D. D.C. 1992): 


0»I»260.01 


1 
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The injunction is also essential to provide maximum 
payout and fair distribudon under the plan. The 
absence of an injunction would result in extensive 
litigation and personal bankruptcies for many 
partners. Many smaller creditors would not be able to 
maintain their claims as it would not be worth the 
cost. Thus, the entry of the permanent injunction 
benefits all the creditors being enjoined and is 
consistent with the Code's goal of maximizing return 
on a collective basis to all creditors. 

The Ad Hoc Committee carefully evaluated the problems and solutions set forth in the 
foregoing cases in formulating the proposed amendments to the Bankruptcy Code. The extended 
stay, which is analogous to a permanent injunction, is a key factor of the amendments. Although 
the foregoing cases involve large professional partnerships, the problems encountered and the 
resolutions embraced are equally applicable to all partnership banl^ptcy ca se s, The result of the 
Ad Hoc Committee's work are the amendments, wMch propose a new Subchapter IV of Chapter 5 
of the Bankruptcy Code. 

Under propxDsed amendment § 563, a bankruptcy of a partnership will trigger an automatic 
stay of a limited duration of sixty days. The automatic stay will prohibit partnership creditors from 
exercising their collection efforts t^nst partners or paxmers' property. The purpose of the 
automatic stay is to preserve the partners' property for distribution in the partnership case. 

Proposed amendment § 564 allows the stay to be extended as nondebtor partners as a part 
of the confirmation of a plan. Because the extended stay is tied to confirmation of a plan, 
compliance with the best interests of creditors test, which is inherent in the confirmation process, 
is ensured. 

Proposed amendment § 565 further requires disclosure by partners of their assets and 
liabilities as a condition of the continuance of the stay. Proposed amendment § 566 prohibits the 
participating partners from disposing of their property other than in the ordinary course of business 
or for ordinary and usual personal purposes during fire course of the stay. 


Respectfiilly Submitted: 


Herbert S. Wander, Chair 
SecUon of Business Law 


CWI292«O.OI 
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APPENDIX A 

PROPOSED AMENDMENTS TO THE BANKRUPTCY CODE 
RELATING TO PARTNERSHIPS 
May, 1996 

Chapter 1 --General Provisions 1 

§ 101(26A) Definition of general partner 1 

Chapter 3— Case Administration 1 

Subchapter I-Commencement of a Case 1 

§ 303(b)(4) Involuntary cases I 

Chapter 5— Creditors, the Debtor, and the Estate 2 

Subchapter III-The Estate 2 

§ 541(a)(3) Property of the estate 2 

Subchaptcr IV— Cases of Partnerships 2 

§ 561 Rules applicable to former partners 2 

§ 562 Rights of partner^p trustee against general partners 3 

§ 563 Temporary stay of proceedings and acts against general partneiiO 

§ 564 Extended stay of inoceedings and acts against general partners 

under a confirmed plan 12 

§ 565 Disclosure by general partner 15 

§ 566 Stay of transfer of nonpartnership property 17 

§ 567 Duty of trustee reacting information as to applicability 

of §§ 563, 565, and 566 18 

§ 568 Appointment of committee of general partners IS 

§ 569 Denial of dischargeability because of imputed misconduct or 

liability of copartner 19 

Chapter 7-Liquidation 20 

Subch^tcr 1 1— Collection, Liquidation, And Distribution of The Estate 20 

§ 723 Repealed 20 

§ 726(b) Distribution of jmpaty of the estate 20 

Chapter 11 -Reorganization 20 

Subchapter 11— Officers And Administration 20 

§ llU(b)(3) Claims and interests 20 
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CHAPTER 1~GENERAL PROVISIONS 
§ 101. Definition of a general partner 

(26A) except as provided in section S61, **general partner” means an entity that as a 
result of an existing or former status as an actual or purported general partner in an existing, 
former, predecessor, or afliliated partnership, is liable under applicable nonbankruptcy law 
for one or more of the debts of the partnership. 

Comment 

When the Bankruptcy Code refitrs to “general partner,” the reference includes any 
entity that is liable for the debts of a partnership by reason of a status as a “general partner” in the 
partnership, whether the status was coexistent with the partnership from the filing of the petition or 
preexisting. See Tatge v. Chandler (In re Judiciary Tcnver Associates), 175 B.R. 796, 802 (Bankr. 
D.D.C. l99Ay,cf., Kipperman V. Yousif (In re Miramar Mall Limited Partnership, Inc.), 152 B.R. 
63 1 (Bankr. S.D. Cal. 1 993) (general partner not personally liable for partnership debts that predated 
his admission to the partnership). The definition of “general partner” includes any entity liable as 
a general partner by estoppel, as an implied general partner, or otherwise under applicable 
nonbankruptcy law. A general partner does not include any entity liable solely as a guarantor of a 
partnership debt. It is immaterial when the status began or when or whether it was tenninated so 
long as the entity Is personally liable for debts of the partnership. The applicability of the definition 
of “general partner” is not affected by special charactwizations in the partnership agreement, e.g., 
as a “contract partner” or “senior principal.” 

CHAPTER 3-CASE ADMINISTRATION 
SUBCHAPTER I-COMMENCEMENT OF A CASE 
§ 303. Involuntary cases 

(b) (Delete “or” at the end of subsection (bK3)(B), delete “(4)” at the beginning of 
subsection (b)(4), substitute “(5)” therefor, and add insert after subsection (b)(3)(B) the 
following:] 

(4) by the trustee of a partnership against a general partner of such partnership if 
relief has been ordered under this title with mp^t to sucb partnership. 

Comment 

Section 303(b) of the Bankruptcy Code authorizes creditors of a general partner to 
file an involuntary petition against a general partner. A creditor of a partnership is eligible to be a 
petitioner against a general partner. In re Elsub Ccarp., 66 B.R. 172 (Bankr. D. N.J. 1986) 
(partnership creditors counted in determining r^liether general partner had more than 1 1 creditors 
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under section 303(b)(2)); In re Lamb, 40 B.R. 689. 692-93 (Bcmkr. E.D. Tenn. 1984) (trustee of 
partnership holding judgment against general partner held to be eligible petitioner under section 
303(b)(1) & (2)). Under proposed section 562(b) and (d), derived from section 723 of the 
Bankruptcy Code, the trustee of a partnership debtor is a creditor of a general partner for the full 
amount of all the claims of creditors allowed in the partnership case. Although the partnership 
trustee may proceed against a general partner to enforce the general partner’s liability for partnership 
debts, it may be more efficient and expeditious to administer the general partner’s estate under the 
Bankruptcy Code. The proposed section 303(bX^) contemplates that the requirements of section 
303(h) would ^ply to the trustee’s petrticHi, but the number, the amount, and the nature of the claims 
of the creditors of the partnership or general partner would not be in issue. 

CHAPTER S-CREDITORS, THE DEBTOR* AND THE ESTATE 
SUBCHAPTER m~THE ESTATE 


§ 541(a)(3). 


Substitute “562” for “723.” 

SUBCHAPTER IV-CASES OF PARTNERSHIPS 
§ 561. Rules applicable to fonner partners 

Notwithstanding section 101(26A), a former partner of a partnership is not* absent a 
specific court order to the contrary, required to consent to a voluntary petition by a 
partnership, to be seired with a petition or summons in an involuntary case against a 
partnership, or to perform procedural duties imposed on a general partner of a debtor 
partnership. 


Comment 

Bankruptcy I^le 1004(a) requires all general partners to consent to a voluntary 
petition filed by or on behalf of a partnership, and Bankruptcy Rule 1004(b) requires a copy of an 
involuntaiy petition against a partnership and a summons to be served on each general partner. The 
expanded definition of “general partner” in section I01(26A) is not intended to encumber the 
commencement of voluntary or involuntary cases by or against partnerships by involving former 
partners in the pleadings and service of process, likewise the amended de^tion of “gaieral 
partner” is not intended to subject a former partnw to duties of disclosure imposed on existing 
partners by Bankruptcy Rule 1007(g) absent a court order directed to the fonner partner. 

If the changes in sections lOI and 561 proposed above are adopted, the proposed 
amendm«rt of section 303 by the addition of section 303(1) would be unnecessary, and it should be 
withdrawn. 
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§ 562. Rights of partnership trustee against general partners 

(a) Hie court in which a partnership case is pending may determine who is or may 
be liable as a general partner for the debts of the partnership and may determine the rights 
among the general partners with respect to the debts of the partnership. 

Comment 

Section S62(a) clarifies the jurisdiction of the court in which a partnership case is 
pending to determine the liabilities of the former and current general partners to the trustee (or the 
partnership as a debtor-in-possession) and to each other by way of contribution or indemnification. 
The jurisdiction extends to the determination of liabilities of former and current general partners at 
the time of the commencement of the case. 

Section 5d of the Bankruptcy Act purported to confer on the court of bankruptcy 
which had jurisdiction of one of the general partners “jurisdiction of all the general partners and of 
the administration of the partnership and individual property.” The comprehensive implications of 
the provision were never tested in the couns. The subdivision literally seemed to give the 
bankruptcy court in which a general partner was adjudicated a bankrupt the power to draw the 
estates of the partnership in which he was a member and of the other general partners into custodia 
legis for the purpose of administration under the Bankruptcy Act. The subdivision was, however, 
treated only as a venue provision, deprivii^ the partnership, any other general partner, or any 
oeditor of either of any objection to venue for the administration of a partnership estate or the estate 
of a general panner if venue had been properly selected for any general partner of the firm. See 
Meekv. Centre County Banking Co.. 268 U.S. 426. 43J-32 (J925). 

The entry of an order for relief by or against a partnership does not constitute a 
binding determination of liability of any entity as a general partner who was not notified or given 
the opportunity to be heard on the issue of its status. SeeMansonv. Williams, 2/3 US. 453 (1909); 
Carter V. Whisler, 275 Fed 743(8thCir. 1931): Tate v. Hoover, 345 Pa. 19. 26 A.2d665, 670 cert 
denied. 317 US. 677(1942). 

(b) If there u a deficient' of property of tbe estate to pay in full all claims which are 
allowed in a partnership case, other than claims for contribution against partners, and with 
respect to which a general partner of the partnership is personally liable, the trustee shall have 
a claim against each general partner to the extent that under applicable nonbankniptcy law 
such general partner is penonally liable for such deficiency, which claim shall not be reduced 
on account of any right of contribution or indemnity among general partners. The amount 
of the deficiency shall be estimated if its determination would unduly delay the administration 
of the case. Any action or proceeding to enforce a liability for a deficiency under this section 
Shan be commenced no more than four years after tbe entry of the initial order for relief in the 
case concerning the partnership. 
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Comment 

Section 562(b) is an adaptation of section 723(a) of the Bankruptcy Code, extending 
the right of the trustee of a partnership in a Chapter 7 case under the Code to a partnership trustee 
in a Chapter 1 1 or 12 case. The sub^vision would codify the views of the rights of a Chapter II 
trustee or debtor-in-possession adopted in the following cases: Litchfield Co. ofS. C. Ltd. Ptshp. v. 
Anchor Bank (In re Litchfield Co. of S.C Ltd Ptshp.). J3SB.Il 797, 802-05 (W.D.N.C. 1992) (under 
U.P.A. §§ 18(a) 40(a) and (d), partnership ass«s held to include “contributions of the [general] 
partners necessary for the payment of all h^ilities,” and these provisions held to empower debtor- 
in-possession in a partnership case to compel each general partner to contribute to covering losses 
of partnership); Tat^ v. Chandler (In re Jutkeiary Tower Associates), 175 B.R. 796, 801-03 (Bankr. 
p.D.C. 1994) (former partners held liable to trustee under section 723(a) to the extent of their 
liability under state law notwithstanding their pr^etition withdrawal from the partnership); 
Commercial BaiAv. Price (In re Notchcliff Associates). 139 B.K 361, 370-71 (Bankr. D. Md 1992) 
(Chapter 1 1 trustee of partnership held entitled under confirmed partnership plan to proceed gainst 
nonddator general partners to collect partnership indd)tedness pursuant to U P. A. § 40 and sections 
541(a) and 544(a) of the Bankruptcy Code to the extent of the deficiency of the general partners' 
assets); In re Finley. Kumhle, Wagner. Heine. Underberg, Manley. Myerson & Casey. Case No. 
88B10377(PBA) (Bankr. S.D.N.Y. 1991) (Chapter 11 plan providing for contributions of $40.7 
million by 256 of 284 general partners confirmed); In re Myerson & Kuhn. Case No. 89BJ3346 
(PBA) (Bankr. S.D.N.Y. 1991 ) (Chapter 1 1 plan providing for contributions of $4,4 million by 43 
of 5 1 general partners approved); In re Laventhol & Horwath, Case No. 90B 13346 (PBA) (Bankr. 
S.D.N.Y. 1992) (Chapter 11 plan providingfor contributions of $35 million by 500 of 636 general 
partners confirmed); In re Gaston Snow. Case No. 9IBJ4S94(CB) (Bankr. S.D.N.Y. 1993) 
(Chapter 11 plan providing for contributions of $10.4 million by 107 of 148 general partners); cf. 
National Tax Credit Partners LP. v. Havlik, 20 F3d 70S. 708 (7th Or. 1994) (“The right to collect 
from the general partners is ‘property of the estate.’”); In re Sqfren, 65 B.H 566, 567-68, 575 
(Bankr. C.D. Cal. 1986) (administrative claim against estate of partnership that had been dismissed 
held to be a general unsecured claim against consolidated estates of general partners who were 
debtors-in-possession). The proposed subdivirion would overrule the following cases insofar as 
they declined to grant relief for the benefit of partnership creditors in Chapter 1 1 cases: Andrew v. 
Coopersmiih (In re Downtown Investment Club III). 89 B.K 59, 65 (B.A.P. 9th Cir. 1988) 
(bankrupt^ court s modification of Chapter 1 1 plan by releasing general partner fiom personal 
liability for withholding taxes reversed); Russell. Jarvis. Estabrook & Dashiell v. Kaveney (In re 
Kaveney), 60 B.K 34 (B.A.P. 9th Cir. 1985) (fee appMcation of counsel for trustee of Chapter 1 1 
partnership ddrtor for services rendered trustee in proceeding against estates of general partner and 
his wife denied on the ground that section 723 applies only in a Chapter 7 case); In re Monetary 
Group, S5B.K 297.298-99 (Bankr. M.D. Fla. 1985) (section 103(b) held to preclude indemnity by 
general partners of liquidating partnership); MBank Corpus Christi v. Seikel (In re 1-3 7 Gulf Umited 
Partnerdiip), 48B.K 647, 650 (Bankr. S.D. Tex. 1985) (partnership creditor’s motion for turnover 
of general partner’s assets to partnership debtor-in-possession denied in view of inapplicability of 
section 723 in Chapter 1 1 partnership case). 
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Section 2 1 2 of the Bankruptcy Reform Act 1 994 was intended to clarify that a general 
partner of a registered limited liability partnership wMild be liable in bankruptcy orily to the extent 
a general partner would be personally liable for a deficiency according to the registered limited 
liability statute under which the partnership was formed. 140 Cong. Record 10768 (daily ed. Oct. 
4, 1994). This subsection (b), when read with subsection (Q of this section, accommodates section 
212 because it applies nonbankruptcy law to determine the extent of a deficiency claim against the 
general partner. 

The case law is in disarray in dealing with the time applicable to the trustee's 
recovery of a d^dency under section 723. Sevoal court opinions and commentators treat the cause 
of action recognized by section 723 as one of the ri^rts accorded a trustee by section 544(a): Andrew 
V. Coopersmith (Irt re Downtown Investment Club III), 89 B.R. 59, 65 (B.A.P. 9th Cir. 1988): 
Marshackv. Mesa Valley Farms. LP. (Inre The Ridge 11). 158 B.R. 1016, 1020, 1023-24 (Bankr. 
CD. Cal. 1993): Stamps v. Knobloch (In re City Communications. Ltd,), 105 B.R 1018, 1023-24 
(Bankr. N.D. Ga. 1989): Pettigrew v. Barton (In re Barton (& Ludwig). 37 B.R 377, 379 (Bankr. 
N.D. Ga. 1984): 3 Danid Cowans, Bankruptcy Law and Practice § 15.4 (1989); 4 Lawrence P. King, 
Collier on Bankruptcy ^ 723.02, p. 723.2 (15th ed. 1993). The bankruptcy and district courts in 
Miller v. Spitz (In re CS Assoc.), 156 B.R 755 (Bankr. E.D. Pa. 1993) and 150 B.R 989, 905-06 
(Bankr. E.D. Pa. 1993), e^dsubnom. Silkv. Miller (Inre CS Assoc.), 167 B.R. 368, 369 ^D. Pa. 
1994), questioned the coupling of the trustee’s rights under action 544 with his rights under section 
723. After noting that the trustee’s rights under section 544 are directed against third parties and are 
based on prepetition acts, the bankruptcy court pointed out in 160 B.R, at 904-06 that the right of 
action recognized by section 723 cause of action cannot accrue until after the determination of the 
existence and extent of the deficiency, and the district court ultimately held that the assertion of the 
section 723 cause of action was subject to no statute of limitations. Since there was no lack of 
diligence on the part of the trustee and no prejudice to the defendant general partner, the trustee's 
proceeding was not barred by laches. Ihe court in Wils<m v. Vanteicher (In re Jones), 161 B.R. 180 
(Bankr. N.D. Tex. 1993), applied a state statute of limitations of four years but held that the 
limitation period did not begin to run until entry of a final judgment for the deficiency in favor of 
the trustee. Two other cases deeming state limitations to apply to action grounded on section 723 
art McGrow v. Betz (In re Bell & Beckwith). 112 B.R 858. 861-63 (Bankr. N.D. Ohio 1990) and In 
re Golden H. Packing Co., 11 B.R 111 (Bankr. D. Nev. 1981) (partnership trustee denied recovery 
against deceased general partner's estate because of fiiihire to file a claim within applicable probate 
limitations). 


As the court recognized in McGrow v. Betz, supra at 868-69, “[rjequiring the exact 
deficiency to be determined prior to allowing a trusts to file a complaint would r e sult in § 723(a) 
being unavailable in all but the most uncomplicated liquidations.” The section here proposed 
authorizes the trustee to proceed to enforce the recovery of its existence and amount and to act on 
an estimate as it may under section 502(c). The section does not go so fer, however, as Silk v. 
Miller, supra, which declares that no statute of limitations applies to proceedings under section 723. 
The section enacts a federal cause of action subject to a f^eral statute of limitations. The section 
leaves the court fi-ee to reduce or extend the period allowable for bringing an action under section 
562 when good cause is shown. 
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(c) Pending determination of such deflciency, the court may order any general 
partner (i) to provide the estate in such amount as the court shall determine to be appropriate 
under the circumstances with indemnity for» or assurance of payment of, any deficiency 
recoverable from such general partner or (ii) not to dispose of property not already subject- 
to a stay under section 566(a) of this title. 

Comment 

This subsection is an almost verbatim adaptation of the second sentence of section 
723(b). The sparse case law recognizes the propriety of bankruptcy court orders restraining 
depletion of partners’ assets pending the administration of a partnership case. Talge v. Joseph 
Bucheit & Sons Co. (Jn re Judiciary Tower Associates), Adv. No. 80-088 (Bankr. D.D.C. 1990); 
Jonas V. Newman (In re Comark Limited PartnersMp), 53 B.R. 945 (Bankr. C.D. Cal. 1985). 

(d) Notwithstanding section 72^c) of this title, the trustee of a partnership has a 
claim against the estate of each general partner in such partnership that is a debtor in a case 
under this title for the full amount of all claims of creditors allowed in the case concerning the 
partnership for which such general partner would be otherwise personally liable as a general 
partner under applicable nonbankruptcy law. Notwithstanding section 502 of this title, there 
shall not be allowed in such general partner*s ease a claim on which both such general partner 
and such partnership are liable, except to any extent that such claim is allowable and secured 
only by property of such general partner and not by property of such partnership. 

Comment 

Subsection (d) is derived from the first and second sentences of section 723(c). Unlike under 
section 723(c), however, the claim of a trustee of a debtor partnership against the estate of a debtor 
general partner includes only the amount of allowed claims against the debtor partnership for which 
the general partner would otherwise be personally liable under applicable nonbankruptcy law. This 
provision recognizes that a general partner may not be personally liable for all claims against the 
partnership and is consistent wth the calculation of the claim of the partnership trustee against 
nondebtor general partners under subsection (b). 

(e) The claim of a trustee of a partnership debtor, or the claim of a creditor of a 
partnership that is not a debtor in a case under this titl^ is entitled to share in the distribution 
In a general partner’s case in the same manner and to the same extent as any other claim of 
the same or similar kind of a creditor of such general partner. 

Comment 

Section (e) is an adaptation and elaboration of the last sentence of section 723(c) of 
the Bankruptcy Code. This sentence is the baris ftn- the overstatement in the legislative history of 
the Bankruptcy Code that the Code “repeals the jingle rule.” See House Rep. No. 95-595, 95th 
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Cong, 2d Sess. 38 J (1977); Sen. Rep. No. 95-989, 95th Cong., 2d Sess. 85 (1978). See also the 
following statement in the House Report at pp. 200-01 : 

The final sentence of 1 1 U.S.C. § 723(c) makes clear 
that the jingle rule is abolished whh respect to the partnership 
creditor’s rights in the assets of a partner, the trustee of the 
partnership is entitled to share pro rata with unsecured 
creditors of a partner in dividing the partner’s estate. This 
recognizes the traditiona] rights of creditors of the partnership 
to share on an equal basis with other creditors of a partner 
under some nonbankruptcy laws adopted before the Uniform 
Partnership Act. On the other hand,... the jingle rule still 
applies in principle with respect to the partners [sic] interest 
in the partnersWp. The partners [sic] interest is worthless 
until all administrative expenses and partnership claims have 
been paid. 

The last sentence of section 723(c) does not, however, except by a strained 
construction, affect the applicability of the jingle rule in any cases other than Chapter 7 cases where 
both a partnership and one of its general partners arc debtors. See Frank R. Kennedy, "Partnerships 
and Partners Ihider the Bankruptcy Co^: Claims and Distribution , " 40 Wash. <& Lee L Rev. 50,59- 
60 (1983). The proposed subdivision would accomplish the repeal of the jingle rule in any general 
partner’s case under Title 1 1 insofar as the nile accords priority to a general partner’s nonpartnership 
creditors in the distribution of a general partner’s estate, irrespective of whether the partnership is 
also a debtor and of whether the general partner’s case is administered under Chapter 7, II, 12, or 
13. 


(f) The trustee shall apply any recovery from a general partim* under subsection 
(b), or from the estate of a general partner under sul»ections (d) and (e)> of this section only 
to the payment of deflciencies for which such general partner is personally liable as a general 
partner under applicable nonbankruptcy law. Any property constituting recoveries under 
subsections (b), (d), and (c) of this section not applied to the denciencies as herein provided 
shall be equitably distributed by the trustee to such general partners or general partners’ 
estates as may be ordered by the court after notice and bearing. 

Comment 

The first sentence of subsection (Q further implements the policy of conforming the 
pro^n9ons of this section to the respective rights of creditors of a partnership and its general partners 
under applicable nonbankruptcy law The provisions of subsection (f) limit the application of 
recoveries the trustee from each general partn«' or general partner's estate under subsections (b), 
(d), and (e) to the claims supporting the right of each such recovery. Like existing section 723(ai 
proposed subsections (b), (d), and (e) recognize that a general partner may not be liable under 
applicable nonbankruptcy law for all of the dri)ts of the partnership and therefore limit the right of 
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recovery by the trustee from general partners to such claims as to which the general partner was \ 

liable under applicable nonbankruptcy law. Under existing law developed in Chapter 7 cases, ' 

recoveries from general partners under section 723(a) and (c) are added to the bankruptcy estate of « 

the partnership under section 541(a)(3) and included in the distributions under section 726 to •; 

creditors holding allowed claims against the partnership, which may include claims of creditors for ] 

which a general partner was not liable under applicable nonbankiuptr^ law. ' 

However, adherence to the principles of partnership law generally dictates that absent f 

some express undertaking or a partnership-by*estoppel argument, a general partner is personally , 

liable only for the debts of the partnership incurred during his or her tenure as a general partner. r 

Accordingly, not aU general partners are necessarily liable to all creditors of the estate. The « 

corollary from the creditors' perspeaive is that actors holding claims under partnership law 
against greater numbers of general partners should receive from general partner contributions a ! 

greater recovery than creditors with claims against fewer general partners. ’ 

The liability of a particular general partner to a particular creditor is further \ 

complicated by the possibility of a contractual modification of the general partner's liability under f 

partnership law. It is not uncommon for a lease of space or a loan to a partnership to be either i; 

nonrecourse or have limited recourse to the individual general partners. Similarly, if a creditor has * 

built into its contract with the partnership a prowsion releasing general partners upon their " 

retirement or withdrawal from the partnership, the effea of this provision is not abrogated by the ! 

partnership's bankruptcy filing. To avoid the result required in Chapter 7 cases which is inconsistent 
with the reorganization concept of Chapter 1 1 and the concept of marshaling, subsection (f) limits j 

the application of such recoveries to claims for which the general partner was liable under applicable ; 


nonbankruptcy law. Thus, there must be a careful analysis of the specific contractual relationship i 

between each creditor and each general partner and the allocation of contributions of similarly « 

tdtuated general partners to similarly situated creditors in each partnership case. See Alfred J. f 

Bianco & Joseph T. Moldovan, Partnership Break-Ups: Who Pays?, February 7, 1994, N.Y.L.J., ' 

at 7, col. }. This approach is suggested a limited aspect of the D.C. Circuit’s opinion in In re • 

AOV Industries, Inc., 792 F.2d 1140 (D.C. Cir. 1986), where the court held that a reorganization 
plan subjected a creditor to unequal treatment in violation of section 1 123(a)(4) of the Bankruptcy ! 

Code because it required the cr^ltor to forego its direct claim against nondebtor/third parties who « 

were funding the plan in order to receive a distrilaition under the plan. I 


Building on the AOV decision, and recognizing that the cornerstone to any 
partnership reorganization plan is a waiver 1:^ individual creditors of their direct pJaitny against the J 

geaieral partners in exchange for a recovery from the fimd created by the voluntary contributions of 
general partners, the inter-creditor allocation of general partner contributions requires (1) the t 

development in a partnership bankruptcy of a matrix detailing the dates of service of each genwal \ 

partner and the effect of contractual release provirions, and (2) the allocating of creditors into I 

similarly situated groups in accordance with the claims of each group to similarly situated geawal 
partners. See In re Gaston <& Snow, Case No. 9IBI4594 (CB) (Bankr. SD.N.Y. 1993) Qjlan of J 

reorganization contained a classification scheme where creditors were classified differently based 
upon their sharing from the pool of partnership e^e assets and the separate pool of voluntary J 
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general partner contributions). The result of this metiiodology is that each creditor would 
theoretically share in two funds; (1) pro rata in the assets of the estate, or as required based upon the 
Bankruptcy Code's priority scheme, and (2) a percentage interest in the general partner contribution 
pool based upon the attribution to each ^editor group of contributions to be made by all general 
partners liable to such group. There can be no bright-line test to determine the most appropriate 
method of attributing general partner contribution among various creditor groups. To some degree, 
such an exercise is case-and-fect specific and may r^uire the application of relevant slate law 
relating to the marshaling doctrine. 

However, the determination of the claims subject to this allocation should not be 
burdensome since such claims and their deficiencies will have been identi6ed as a basis for asserting 
the right of recovery under subsection (b) or (d) against each general partner or general partner's 
estate. 


The second sentence of subsection (f) is a refinement of section 723(d) of the 
Bankruptcy Code and, in keeping with the provisions of the first sentence of this subsection, 
pro\ades authority for the bankruptcy court to return any surplus of recoveries from general partners 
not applied to claims for which such general partners were liable. The allocation of such surplus is 
to be applied on a case-by-case basis in accordance vrith the court’s determination of the equities of 
the case. 

(g) Notwithstanding section 726 of this title, the trustee shall distribute property of 
the partnership estate not subject to distribution under subsection (0 of this section in 
payment of allowed claims against the partnership in accordance with the applicable 
provisions of this title without consideration of such recoveries or their distribution as 
provided in subsection (0. 

Comment 

The partnership estate may conart of property constituting recoveries by the trustee 
under subsections (b), (d), and (e) together with other property of the partnership estate. Subsection 
(f) prorides for the distribution of property of the partnership estate constituting recoveries under 
subsections (b), (d), and (e). Subsection (g) deals with the distribution of other property of the 
partnership estate by providing for the distribution to the holders of allowed claims against the 
partnership (including, if applicable, creditors of the partnership entitled to distribution under 
subsection (f)) of such property without considwatioa of the recovwies provided under subsection 

(f)- 


(h) Hie expenses of administration of a partnership case under section 503 of this 
title shall be paid from the property constituting recoveries from gmeral partners under this 
section and from other property of the estate in such proportions as the court shall determine 
are fair after reasonable notice and hearing. 



101 


Comment 

This subsection is derived from section 5f of the Bankruptcy Act and adapted to 
accommodate the pro%asions of this section. In several of the larger professional partnership cases, 
issues have arisen concerning responsibility for payment of the costs of administration of the case. 
Arguments have been made by creditors that aU costs of administration should be borne by those 
general partners who remain general partners at the time the case b filed. Conversely, general 
partners have argued that it b unfair to increase a general partner's contribution amount in situations 
where creditors' committee activity has been responsible for the high cost of the case. The 
provisions of subsection (h) are predicated on the presumption that the court will take into 
consideration the liability, if any, of a general partner or a general partner's estate for costs of 
administration in apportioning the costs of adnunbtration of the estate. 

§ 563. Temporary stay of proceedings and acts against general partners 

(a) A petition filed under section 301 or 303 in a partnership case operates as a stay 
of— 


(1) the commencement or continuation of an action or proceeding against 
a general partner to recover on a claim against the partnership debtor that arose 
before the commencement of the partnmhip case; 

(2) the enforcement against a general partner, or against property of a 
general partner, of a judgment obtained against the partnership before the 
commencement of the partnership case; 

(3) any act by the holder of a daim against the partnership debtor to obtain 
possession of or from, to exercbc control over, or to create, perfect, or enforce a lien 
against the property of a general partner for the purpose of collecting or enforcing the 
holder's claim against the partnership; and 

(4) the commencement or coofinuation of any action or proceeding by any 
entity other than the partnership to enforce contribution or indemnification with 
respect to any liability arising out of the general partner’s relation to the partnership 
and any other general partner. 

Comment 

Section 563 extends the automatic stay triggered by the filing of a petition by or 
against a partnership to actions, proceedings, and acts directed against a general partner or a general 
partner’s property. Although general partners may be liable for some or all of the debts of the 
partnership under nonbankruptcy law, the courts have generally given heed to the literal language 
of the Banlouptcy Code and its legislative history negating the argument that the property of a 
partnership includes the property ©fits member general partners. See House Rep. No. 95-595, 95th 
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Cong, 2nd Sess. 200 (1978). Thus, the automatic stay has been generally held not to bar actions, 
proceedings, or acts directed against a general partner or ite property. In re Two Appeals Arising 
Out of the San Juan DuPont Plaza Hotel Fire Litigation, 994 F.2d 956, 969 (1st Cir. 1993): 
Teachers Ins. & Annuity Asst, of America'^. Butler, 8Q3F.2d 61, 65 (2d Cir. 1986); Aboussie Bros. 
Constr. Co. V. United Missouri Bank of Kirkwood (In re Aboussie Bros. Constr. Co.), 8B.F 202 
(FD. Mo. 1981): but, cf., Litchfield Co. of SC. Ltd Ptshp. v. Anchor Bank (In re Litchfield Co. of 
SC. Ltd Ptshp'), 135 B.R. 797, 803-05 (W.D.N.C. 1992). Although section 723(a) recognizes the 
liability of the general partners for a deficiem^ of the partnership property to pay the debts of a 
partnei^p in a Chapter 7 case, that subdivision is only a contingent and unreliable safeguard of the 
partno^hip creditors’ rights while the general partners’ property remains unprotected from grabs by 
creditors of the general partners and the partnership pending a determination of the existence of a 
dericiency during the administration of the partnership case. Experience in the administration of 
partnership cases has demonstrated the crucial importance in Chapter 1 1 partnership cases of the 
issuance of an injunction against the enforcement of partnership creditors’ rights against general 
partners and their property. See In re Heron. Burchette, Ruckert & Rothwell, 148 B.R. 660. 686 
(Bankr. D.D.C. 1992); In re Myerson & Kuhn. 121 B.R 145,150 (Bankr. S.D.N.Y. 1990): In re 
Lavenihol & Horwath, Case No. 90BI3346 (PBA) (Bankr. S.D.N.Y. Aug. 25,1992) (sec. E, 
paragraphs 49-51 of the opinion), Harold C. Buschman m & Sean P. Madden, “The Power and 
Prc^ety of Bankruptcy Court Intervention in Actions Betv^en Nondebtors, ’’ 47 Bus. Law. 913, 942 
(1992), Michael J. Crames & Joseph T. Moldovan, "Section 105 Injunctions Offer Protections to 
Members of Professional Partnerships, ” 209 N. Y.L.J. 5 (March 29, 1993)\ Paul R. Classman, 
"Third-Party Injunctions in Partnership Bankruptcy Cases," 49 Bus. Law. 1081 (1994). The 
opinions in the cited cases emphasize that injunctions of suits against the general partners were 
keystones to the development and consummation of Chapter 1 1 plans that maximized distributions 
to partnership creditors. The following cases illustrate the appropriateness of the issuance of an 
injunction against creditors' proceedings against partners during the administration of a Chapter 7 
case. Tatge v. Chandler (In re Judiciary Tower Associates), 175 B.R. 796, 805 (Bankr. D.D.C. 
1994); Jtmas v. Newman (In re Comark), 53 B-R. 945, 947 (Bankr. C.D. Cal. 1985). Section 563, 
by obviating the necessity for the partnerslup tru^ee or the partnership as a debtor-in-possesrion to 
and obtain an iiyunction against actions, proceedings' and acts by partnership creditors directed 
against general partners, accomplishes the same purpose and result for the benefit of the partnership 
creditors, insofar as the general partners’ assets liable for the partnership debts are concerned, as the 
automatic stay of section 362 does with respect to the partnership assets. 

(b) The stay provided by this section shall terminate sixty days after the 
commencement of the partnership case unless, after notice and hearing, it is extended or 
otherwise modifled by an order entered after a determination by the court that continuance 
of the stay is necessary to an cfTcctive reorganization that maximizes the recovery by 
partnership creditors of their claims against the partnership and the general partners or will 
be reasonably necessary to an equitable distribution of assets of the partnership and general 
partners to their creditors. In any hearing under this subsection, the party requesting an 
extension has the burden of proof. 

Comment 
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This subdivision (b) recognizes that stay imposed by section 562 is intended to 
operate only for a limited period of time. As pointed out by Buschman and Madden in 47 Bus. Law. 
at 940, a permanent stay of actions against nondebtor general partners may be justified in connection 
with partnership reorganization plans, but such relief shcmld be conditioned as provided in section 
564. For the purposes of this section, the words “efiective reorganization” include a liquidation 
conducted by the partnership as a debtor-in-possession in a Chapter 1 1 case, or by an appointed 
trustee in a case undo* any chapter of the Code. All professional partnership bankruptcy cases have 
thus far been liquidating Chapter 1 1 cases. 

(c) On request of a party in interest and after notice and a hearing, the court may 
grant relief from the stay so provided, such as by terminating, annulling, modifying, or 
conditioning such stay for cause. 

Comment 

Subsection (c), an adaptation of section 362(d), recognizes the appropriateness of 
according the bankruptcy court authority to grant relief from the automatic stay for cause. Relief 
may be granted on motion by a general partner, the partnership, or a creditor. The temporary stay 
may be modified with respect to any general partner, any creditor, or all the creditors. Cause for 
termination would include absence of any reasonable likelihood of reorganization, inability to 
effectuate a plan, unreasonable delay by the debtor that is prqudicial to creditors, failure to propose 
a plan with the time fixed by a court, denial of confirmation of every plan proposed, revocation of 
an order of confirmation, inability to effectuate substantia] consummation of a confirmed plan, 
material default with respect to a confinned plan, tennination of a plan by reason of the occurrence 
of a condition specified in the plan, or the nonpayment of fees or charges. 

§ 564. Extended stay of proceedings and acts against general partners under a confirmed plan 

(a) In connection with confirmation of a plan in a partnership case, the court may, 
without the filing of an adversary proceeding, extend or renew a stay of proceedings and acts 
(i) initiated by a partnership creditor to enforce the liability of a general partner who has 
contributed or assumed a commitment to cootribute an amount to the payment of the debts 
in accordance with the provisions of the plan, or (ii) initiated by a general partner or 
partnership or partnership trustee to euforce a liability for contribution or indemnification 
against a general partner. 

Comment 

Section 564(a) authorizes the court to issue an extended stay of actions, proceedings, 
and acts against a general partner in a partnerriiip case when the general partner has made a 
contribution to the payment of the partnership's d^ts, or assumed a commitment to make such a 
contribufion, in accordance with the provisions of a confirmed plan or order confirming a plan. The 
provision recognizes that as point^ out by Buschman & Madden in 47 Bus. Law. at 942, “[tjhe 
prospect of obtaining permanent injunctive relief from partnership creditors provides the debtor’s 
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general partners with an incentive to contribute to a reorganization plan.” Experience has 
demonstrated that recoveries by partnership creditors may be significantly enhanced if general 
partners can be persuaded to contribute to a recov^ pool postpetition fijture earnings, exempt 
property, and other assets not othovnse available to partnership creditors, in exchange for protection 
against collection suits by partnership creditors and suits fi>r contribution and indemnification by 
copartners and the trustee of the partnership or the partnership as a debtor-in-possession. The 
permanent stay has long been regarded as the sine qua non of the larger professional partnership 
bankruptcies. As Crames and Moldovan note: 

The direct result of an [extended stay] is that 
creditors are able to receive from general 
partners on a consensual basis funds that 
would otherwise be difficult, if not 
impossible, for them to recover. 

Without [the extended stay] individual 
creditors would sue inditndual general 
partners, and general pannem would then 
cross-claim against each other for contribution 
and sue the debtor for iodemnification. The 
probable result would be a costly and time- 
consuming web of lit^tioo replete with 
attendant attachments, garnishments and 
executions. Personal bankrupt^' would be a 
likely consequence for many. By preventing 
a haphazard scramble for the assets of general 
partners, and by &cUitating an orderly 
distribution scheme, the permanent injunction 
under [the extended stay) ensures that general 
partners will be protected and that creditors' 
recoveries will be maximized. 

Michael J. Crames & Joseph T. Moldovan, "Section JOS Injunctions Offer 
Protections to Members of Professional Partnerships, " 209 N.Y.L.J. S (March 29, 1993). Plans 
developed in the following cases illustrate the feasibility and advantages of providing an incentive 
for general partners to contribute nonpartnership assets to the payment of partnership debts. In re 
Finley, Kumble, Walter, Heine, Underber^, Momley, Kfyerson & Casey, Case No. 88BI0377 (PBA) 
(Bankr. S.D.N.Y. 1992), reported by Wise, "Final Approval of Finley Kumble Bankruptcy Plcm," 
206N.Y.U. I (Dec. 20. 2992); InreMyersan&Kuhn, Case No. 89B23346 (PBA) (Bankr. S.D.N.Y. 
2992); In re Gaston & Sn^, Case No. 9IB24594 (CB) (Bankr, S.D.N.Y. 1993); In re Heron, 
Burchette, Ruckert & Roihwell, 248 B.R 660 (Bankr. D.D.C. 2992); In re Laventhol & Horwath, 
Case No. 90313839 (Bankr. S.D.N.Y. Aug. 24.1992). 
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Section 524(e) provides that, except as provided in a subsection dealing with 
community claims, a discharge of a d^tor does not alfect the liability of any other entity. This 
section has been held, however, not to preclude the is^iance of an injunction that channels creditors’ 
claims to a fund provided by settling obligors. Menard-Sanford v. Mabey (In re A.H. Robins Co.. 
Inc.). 880F.2d694, 701-02 (4th dr.), certdenied. 1I0S.CL 376 (1989); MacArthurCo. v. Johns- 
Manville Corp. (In re Jdms-Manville C<^). 937F.2d89, 94(2dCir.). cert, denied, 109 S.Ct. 176 
(1988); cf. Republic Supply Co. v. Shoaf, 81SF.2d 1046, 1060 (5th Cir. 1987) (upholding release 
of nondebtor guarantor by plan that was confirmed without objection on appeal). The extended stay 
should not bar actions, proceedings, or acts against general partners who do not assume a 
commitment or fail to fulfill a commitment to pay partnership debts. The extended stay does not 
constitute nor may it be deemed to be a release of joint tortfeasors. 

Inasmuch as the extended stay is to be authorized by statute and may only be obtained 
if embodied in a plan, it is not necessary for the plan proponent to commence a separate adversary 
proceeding seeking permanent injunctive relief To this extent, the decisions of those courts that 
have required the commencement of an adversary proceeding are rejected. 

(b) The stay may be continued or extended pursuant to this section only upon a 
determination by the court after notice and hearing that the plan complies with section 1129 
of this title and that the stay does not discriminate unfairly or inequitably with respect to 
claims of creditors of the partnership and claims of general partners for contribution and 
indemnity. 


Comment 

Subsection (b) requires notice and hearing to afford creditors of the partnership and 
the general partners and the general partners themselves an opportunity to obtain judicial assurance 
that the stay is part of a plan that complies with the best-interest-of-creditors test and the other 
requirements of section 1 129, and to object to aity feature of the stay that discriminates or otherwise 
operates unfairly in its treatment of their rights, liabilities, and obligations. This subsection does not 
presume th^ all creditors of the partnership or ail claimants for contribution and indemnity must be 
treated in the same way. 

(c) (1) A stay with respect to any general partner under this section may be 

terminated only for a material failure by that general partner to meet a commitment under 
the plan, or 

(2) On request of a party in interest at any time before four yrars after the 
date of the entry of the order of confirmation, and after notice and a hearing, the court may 
revoke the stay as to any general partner if the stay as to such general partner was procured 
by fraud. 


Comment 
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This subsection restricts grounds for idief against the stay provided by this section 
to (1) material breach of a general partner’s commitmait to contribute to the payment of partnership 
debts in accordance with the plan or (2) procurement of the stay by fraud. Paragraph (1) 
incorporates in a modified form the language of section § 1 144 and case law generated thereunder. 
Under paragraph (2) discovery within four years of confirmation that the information provided by 
a gener^ partner pursuant to section S6S was fraudulent would be grounds to terminate and revoke 
the stay. 

(d) A stay under this section shall not preclude enforcement of a claim of a 
partnership creditor against a general partner, or against the property of a general partner, 
who has not contributed or assumed a commitment to contribute to the payment of debts of 
the partnership in accordance with the confirmed plan of such partnership. 

Comment 

The tension between the rights of individual creditors and of creditors generally is 
often resolved in the Code in favor of the rights of the o^llective creditor body. These amendments 
continue this dynamic through the imposition of the temporary stay embodied in section 563 and the 
permanent stay of section 564. However, the quid pro quo of granting the nondebtor general 
partners relief normally found only by recourse to a personal bankruptcy filing is that the benefit of 
the stay applies only to those who participate or make a commitment to participate in the debtor's 
plan of reorganization or liquidation. In several of the larger professional partnership cases, the 
debtors have reserved in their plans the right to proceed against nonparticipating general partners 
for some period of time after confinnation on the theory that the debtor had greater resources to fond 
litigation and could distribute any recovery for the i^nefit of all creditors. Nothing in this section 
precludes a plan provision reserving to the d^or a brief exclusive period to sue nonparticipants; 
however, the benefit of such provision is questionable in light of the requirement of section S62(f) 
that the d^tor act merely as a conduit so that any recovery be distributed only to those creditors to 
whom or to which the general partner is liable under applicable nonbankruptcy law. 

§ 565. Disclosure by general partner 

Unless otherwise ordered by the court for cause, each general partner shall 
produce, within 30 days after the entry of an order for relief in a partnership case or within 
such time as the court shall fix, infonnation concerning such general partner’s nonpartnembip 
assets and liabilities and penonal financial affairs, and such periodic reports as may be 
required by the court from time to time. The information provided pursuant to this section 
shall be subject to examination on conditions pirscribed by the court, shall be subject to the 
penalty of perjury, and shall be submitted in a form and with a content prescribed by rules. 
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Comment 

Section 565 is an elaboration of Bankruptcy JUile 1007(g). When a petition is filed by or 
against a partnership, there is a substantial likeliho^ that a deficiency of partnership assets to pay 
partnership debts in full will occur. In light of the probabilities and in the interest of expediting 
administration, the section requires the submission by general partners of documents and 
information regarding nonpartnership assets and liabiUties and personal fina ncial affairs in every 
partnership case unless the court orders othtfwise for cause. Bankruptcy Rule 1007(g) refers to a 
“statement of personal assets and liabilities,” but section 565 adopts the l an g^iagg of section 
101(32)(B)(ii) of the Bankruptcy Code in identifying these assets and liabilities as “nonpartnership 
assets and liabilities.” (The Uniform Partnership Act in §§ 40(h) and 40(i) refers to “individual 
property” and “separate property” respetaivdy, Ixa both clauses refer to “separate creditors,” Section 
2 of the Uniform Fraudulent Conveyance Aa refers to “separate assets” and “separate creditors,” 
but section 67d(l)(d) of the Bankruptcy Act, modeled on the U.F.C.A., referred to “separate 
property” and "separate debts.” The Uniform Fraidulent Transfer Act follows the Bankruptcy Code 
by referring in § 2(d) to “nonpartnership assets” and “nonpartnership debts.”) The information 
required to be disclosed by general partners is needed to enable the partnership debtor or other plan 
proponent to determine the sources of paymerrts of the deficiency of partnership assets, to allocate 
to the general partners their respective shares of the defidency, and, if a plan of reorganization or 
orderly liquidation is to be proposed, to prepare a liquidation analysis that will assure compliance 
with section 1 129(a)(7). In many of the profesdonal partnership cases, the debtor or trustee has 
sought and been provided with copies of tax returns and loan applications. See Michael J, Crames 
& Joseph T . Moldovan, “Section 105 Injunctions Offer Protections to Members of Professional 
Partnerships , " 209 N.Y.LJ. 5. JO (March 29. I99S). Crames and Moldavan refer to “certain 
specified conditions of confidentiality,” but section 107 of the Bankruptcy Code declares that 
generally “a paper filed in a case under this title” is a public record and “open to examination by an 
entity at reasonable times without charge.” Section 107(b) and Bankruptcy Rule 9018 authorize the 
court to protect the confidentiality of particular information, but the premise of the statute and the 
rule is that unless the court percdves a justification for secrecy, the papers filed in a bankruptcy case 
should be accessible to parties in interest. The Code and Rules do not literally cover papers filed 
with the trustee or debtor-in-possession, with its attorney, and with creditors’ committees, but 1 8 
U.S.C. § 154 subjects to fine and forfeiture of office a “custodian, trustee, or other office of the 
court” who “knowingly refuses to permit a reasonable opportunity for the inspection of documents 
and accounts relating to the affairs of estates in his charge by parties in interest when directed by 
the court to do so.” The provision in proposed section 564 to the effect that infonnation filed 
pursuant to the s^ion “shall be subject to examination on conditions prescribed by the court” 
appears to comport with the present law and policy respecting confidentiality of papers in a 
bankruptcy case. 
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§ 566. Stay of transfer of nonpartnership property 

(a) A petition filed under section 301 or 303 in a partnership case operates as a stay 
of a voluntary transfer by a general partner of the general partner’s nonpartnership property 
other than (i) in the ordinary course of business in which such general partner is engaged or 
(ii) for ordinary and usual personal purposes. 

Comment 

Section S66(a) is an elaboration and implementation of section 723(b) of the 
Bankruptcy Code. It recognizes that during the administration of a partnership case, general partners 
may strip their separate estates of assets that may be required to satisfy a deficiency of partnership 
assets to pay partnership debts. The section does not prohibit a general partner from using, leasing, 
or dispo^g of nonpaitnership assets since the general ii^rmer may be operating a separate business 
as an individual proprietor or may be a general paitn^ in one or more other partnerships. In such 
a case the general partner should be allowed to engage In the kind of transactions involving 
Qonpartnership property that a debtor-in~po$$essicm is authorized to conduct without notice and a 
hearing under section 363. Like section 363(b), the section contemplates that if the general partner 
desires to engage in transactions out of the ordinary course of business, permission should be 
requested by motion and granted only after notice and hearing. Thus, it is not intended to prevent 
a general partner from entering into a workout with nonpartnership creditors on a showing that the 
interests of the partner^p and nonpartnership creditors are protected. Under this section, a genera) 
partner is prohibited from converting nonexempt assets into exempt assets. A general partner would 
similarly be prohibited fi-om purchasing a new home or other extraordinary item or funding a 
retirement account. The burden is on the general partner to seek relief from the section. The 
presumption is that a large financial expense is not appropriate. However, there are always grey 
areas like mhion payments. Relief from tbe strictures of this section may not always require judicid 
intervention. In most of the large cases, general partners have routinely obtained permission for 
extraordinary expenses by seetdng permission of the debtor and the creditors' committee. If a 
general partner proceeds to engage in a transaction involving nonpaitnership property potentially 
detrimental to the recovery of a deficiency in tbe payment of partnership debts, the partnership or 
other party in interest may request the issuance of a protective order after notice and hearing. 

(b) On request of a party in interest, including a general partner who is subject to 
the stay of this section, and after notice and hearing, the court may grant relief from the stay 
so provided, such as by terminating, annulling, modifying, or conditioning such stay for cause. 

Comment 

Section 5660)) authorizes the grant oi rdi^ from the automatic stay provided by the 
section on the request of the general partner subject to the stay or of any other party in interest. 
Since the stay is imposed for the benefit of tbe creditors of the partnership, the trustee or the 
partnership as dd)tor-in'possession would receive notice of the request for relief under this section. 
The court may also appropriately require notice to a creditors’ committee and other parties in 


17 



109 


interest. The availability of the option raises the same kind of question as that presented when a 
trustee waives the automatic stay of section 362. See Commerzamtalt v. Telewide Systems, Inc, 790 
F.2d 206 (2d Cir. 1986) (dd^tor’s consent to appeal held not to waive operation of automatic stay 
dnce stay also protected creditors). 

§ 567. Duty of trustee respecting informatioa as to applicability of §§ 563, 565, and 566 

The trustee of a partnership debtor shall maintain a list, accessible to creditors 
of the partnership, of the names and addresses of general partners that are protected by the 
stay under section 563, are subject to the duties of disclosure under section 565, and subject 
to restrictions on the disposition of nonpartnersbip property under section 566. 

Comment 

In the interest of minimizing inadvenau litigation against general partners and of 
facilitating negotiations and settlement of disputes involving general partners, section 567 requires 
the trustee of a partnership debtor to maintain an accessible record of general partners protected by 
the stay and subject to duties of disclosure and restrictions on disposition of nonpartnership property. 

§ 568. Appointment of committee of general partners 

On request of a party in interest the court may authorize the appointment by 
the United States trustee of a committee of general partners fairly representative of the 
interests of all general partners. 

Comment 

Section 568 authorizes the appcuntmcnt of a committee of general partners in the 
interest of fecilitating the collection of the partnership’s receivables and other assets and the 
detennination of appropriate allocations of the general partners’ liability for the deficiency of 
partnership assets to pay partnership debts. Bankruptcy Judge Abram denied a request for such an 
appointment in In re Finley, Kumble, Wagner, Heine. Onderberg. Manley. Myerson & Casey, 85 
B.R. 13, 17 (Btmkr. SD.N.Y. 1988), pointing out that ardi an appointment was not authorized by the 
BankruptQf Code and that the request did not contenqilate the performance by the committee of a 
role comparable to that of committees appointed under section 1102. The uniqueness and 
refi-actoriness of the problems arising in partnership cases involving large numbers of general 
partners warrant the establishment of a mechanism for fadlitatir^ the resolution of differences and 
disputes among the general panners, the partnerslup, and the creditors of the partnership and the 
general partners and the development of a plan for adjusting the competing and conflicting 
and interests. Judge Abrams acknowledged a concern about “the expense of continued separate 
repr^entation of each of the Debtor’s [general] partners” and expressed a hope that “through 
the formation of unofficial committee or di^ogue ^oups or the offices of the Chapter 1 1 trustee,” 
the general partners would reconcile their differences through compromise so that the case 
promptly come to a concluMon. 85 B.R. at 18. In several other cases, informal committees of 
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general partners or general partners' counsel were formed and performed the function of an 
unofficial general partner's committee. The section would remove doubts as to the propriety and 
status of a committee of general partners in a partnership case. The bankruptcy court wth the 
assistance of the United States trustee may exercise control over the expenses of the committee 
chargeable against the partnership estate. 

§ 569. Denial of dischargeability because of imputed misconduct or liability of copartner 

Nothing contained in section 523 shall preclude discharge of an individual 
general partner from any debt for which such general partner is liable solely as a result of 
imputing to the general partner the conduct or liability of a copartner. 

Comment 

The Supreme Court in Strang v. Bradner, 114 U.S. S5S, 561 (1885), held that the 
liability of a general partner for fraudulent representations by a member of the partnership was not 
dischargeable notwithstanding the general partner’s innocence of any responsibility for the 
perpetration of the fraud. Strang v. Bradner hais been followed in a substantial number of cases that 
apply a doctrine of imputed fraud as a basis for denying dischargeability to an innocent general 
partner. See Steven H. Resnicoff, "Is It Morally Wrong to Depend on the Honesty of Your Partner 
or Spouse?” Bankruptcy Dischargeability of Vicarious Debt, 42 Case Western Res. L. Rev. 147 
(1992). The innocent general partner’s sharing in the fhihs of the fraudulent conduct was 
emphasized as a factor in the decision in Strang v. Bradner, but under the case law constituting the 
progeny of the decision the denial of discharge has not depended on a showing of receipt by the 
general partner of the benefits of the fraud. See. e.g., Baneboston Mtg. Corp. v. Ledford (In re 
Ledford). 127 B.R 175,181-85 (M.D. Tenn. 1991). tiff’d. 970 F.2d 1556 (6th Or. 1992) (general 
partner's fraud imputed to innocent general partner for the purpose of determining dischargeability 
of partnership creditor’s claim). The Ad Hoc Committee on Partnerships in Bankruptcy agrees with 
Professor Resnicoffs conclusion that ‘[t]he.S>'<»tg doctrine serves no significant public policy” and 
concurs in his recommendation for legislative excirion of the doctrine. Tliis proposed section would 
qjply in Chapter 7, II, 12, and 13 cases. It would provide no basis for a discharge of liability of a 
general partner for fraud or misconduct specified in section 523. 

CHAPTER 7-UQUroATION 

SUBCHAFTER 11-COLLECTION, UQUIDATION, AND DISTRIBUTION 
OF THE ESTATE 


§723. Repeal off 723. 

Section 723 is repealed. 
Comment 
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The repeal of section 723 is necessary to eliminate the overlap with secdon 562, 
which supersedes section 723. 

liaTlSe^' eoHvei^ea tais ciiapfef under section 1112, 1208, or 1307 of this title, a claim 
allowed under section 502(b) of this title incurred under any other chapter of this tide or 
under this chapter before such conversion and over any expenses of a custodian superseded 
under section 543 of this title. 

Comment 

The rules governing distribution in Chapter 7 cases would be subject under the 
proposed amendment of section 726(b) to accommodate the special considerations involved in 


partnership cases. ; 

CHAPTER n-REORGANIZATION I 

SUBCHAPTER 1 1-OPFICERS AND ADMINISTRATION ! 

§1111. Claims and interests | 

(b) i 

(3) Except as otherwise provided in a confirmed plan of a partnership debtor or the 1 

order confirming such a plan, a general partner is not liable on a nonrecourse claim against J 

the partnership except to the extent the general partner is personally liable on such claim ’ 

under applicable nonbankruptcy law. | 

Comment { 


Subparagraph (3) is not intended to preclude a general partner’s liability on a 
contractual guaranty to a lender executed by the graeral partner or to a liability arising out of the 
genera! partne::’s fimid, waste, or tortious conduct. Seetkm 1 1 1 1 (b) clarifies the Congressional intent 
that nonrecourse dd}t of a partnership does not become a liability of the general partners. Since the 
holdeis of nonrecourse claims are entitled to be classified as unsecured creditors of the partnership 
in the calculation of the deficiency of assets in a partnership case to pay all partnership ddsts, the 
nonrecourse li^lity of the general partners cannot be disregarded in the formulation and 
implementation of a partnership plan. The fonnulation of a confirmation plan when there are 
nonrecourse claims in a partnership case poses a formidable challenge to the proponents. See, e.g:, 
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In re Greystone IllJoint Venture, 1Q2B.IL 560(Bankr. W.D. Tex. 1989), qff'd, 127 B.R. 138 (W.D. 
Tex. 1990), where such a plan was conflrTned, but a liquidation analysis was not required because 
all creditors other than an undersecured creditor with a nonrecourse claim supported the plan. The 
order confirming the plan was subsequently reversed by the court of appeals, however, on the 
ground that the claim of the undersecured creditor had been improperly classified in a 
gerrymandered plan. 995 F.2d 1274, cert, denied, 113 S.Ct. 72 (1992). See Randolph J. Haines, 
"Cramdown: Separate Classification and Treatment of Nonrecourse Deficiency Claims, ’’ 1990 
Norton Bankruptcy Law Adviser No. 4, pp. 7-9 (A[ml 1993), commenting on John Hancock Mui. Life 
Ins. Co. V. Route 37 Business Park Assoc.. 987 F.2d 154 (3dCir. 1993). 
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Ms. Sanchez. Also, testimony — it’s actually a letter attaching the 
decision of a District Court in Minnesota regarding the term “debt 
relief agency,” as defined in the appropriate U.S. Code. 

[The information referred to follows:] 

Letter and supporting documents from Chad Wm. Schulze, Esquire, 
Milavetz, Gallop & Milavetz, P.A., submitted by the Honorable Linda 
Sanchez, a Representative in Congress from the State of California, and 
Chairwoman, Subcommittee on Commercial and Administrative Law 
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PATRICK 0. SHAEFFER, JF 


April 30, 2007 

The Honorable Linda T. Sanche 2 
Chair 

Subcommittee on Commercial 
and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 


The Honorable Chris Cannon 
Ranking Member 
Subcommittee on Commercial 
and Administrative Law 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D,C. 20515 


Re: Hearing on “The Second Anniversary of the Enactment of the Bankruptcy Abuse 
Prevention and Consumer Protection Act (P.L. 109-8]: Are Consumers Really Being 
Protected Under the Act?*’, Scheduled for May 1, 2007. 

Dear Chairwoman Sanchez and Ranking Member Cannon: 

On behalf of Milavetz, Gallop & Milavetz, P.A., Robert J. Milavetz, E.sq., Barbara N. Nevin, 
Esq,, their counsel on the below lawsuit against the United States, Alan S. Milavetz and Chad 
Wm. Schulze, our clients and other Minnesota consumers, we are writing with regard to the 
harsh realities imposed upon consumers and attorneys by The Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 (“BAPCPA”). We are the attorneys and plaintiffs in the 
Minnesota District Court case of Milavetz. Gallop & Milavetz, et al. v. United States, 05-CV- 
2626, which specifically found: 

... attorneys in the District of Minnesota are excluded from the term "debt relief agency " as 
defined in U U.S.C. Sect. 101 (12)A); as such Minnesota attorneys are relieved of any duties 
relating to BAPCPA-defined debt relief agencies imposed by statute. 

Our exclusive interest is to seek theenactmemtofafeir, just and efficient bankruptcy law for 
consumers and the attorneys required to advise clients of the bankruptcy code. Beyond the title 
of the law, the BAPCPA does very little to assist the consumer or protect against the bankruptcy 
abuses it is designed to prevent. The time is now to take this that hinders freedom of speech 
off of bankruptcy attorneys and thereby allow us to competently and efficiently represent our 
clients and the consumers this law was intended to protect. 
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The original sponsors of the BAPCPA believed die increase in bankruptcy filings was a product 
of abuse of bankruptcy rules by people who would otherwise be in a position to pay theirs debts. 
Bankruptcy, the bill’s sponsor said, has become a system “where deadbeats can get out of paying 
their debt scott-free [sic] while honest Americans who play by the rules have to foot the bill.” 

We respectfully disagree. We disagreed 2 years ago and filed an action in Federal District Court 
in Minnesota, we still disagree. The bankruptcy filing rate was a s}miptom, not the disease. 

Some people do abuse the bankruptcy system, but the overwhelming number of clients we have 
represented in 44 years of practice are in financial distress as a result of job loss, medical 
expenses, death of a spouse, divorce, a family member serving overseas in the military, or a 
combination of those causes. In our view, the fundamental change over the last decade has been 
the way that credit is marketed to consumers. Credit card lenders have become more aggressive 
in marketing their products, and a large, very profitable, market has emerged in subprime 
lending. The increased risk is part of the credit card companies business model, but not the 
average consumer. Therefore, it should come as no surprise that as credit is extended to riskier 
and riskier borrowers, a greater number default wh«i faced with a financial reversal. 
Nonetheless, consumer lending remains highly profitable, even under the new BAPCPA. 

BAPCPA restrictions on truthful legal advice. 

The BAPCPA restrictions on “debt relief agencies” limit attorneys’ ability to ethically and 
competently advise and represent their clients and illegally restrict attorneys’ First Amendment 
right to free speech, The BAPCPA’s restrictions on “debt relief agencies,” if applied to 
attorneys, also illegally restricts the public’s right to receive information from attorneys, aright 
presumptively protected under the 1** Amendment of the U.S. Constitution. 

The BAPCPA restrictions on “debt relief agencies” also conflicts directly with the Minnesota 
Rules of Professional Responsibility and the American Bar Association Model Rules of 
Professional Responsibility, which require attorneys to provide “competent representation” to 
their clients, (Minn. R. Prof. Resp. Rule 1.1, A.B.A. R. Prof. Resp. Model Rule 1.1). 

Under certain circumstances it is completely appropriate, advisable, and permitted by the 
bankruptcy laws, to incur more debts in contemplation of a bankruptcy filing. Debt relief 
agencies, however, are forbidden from telling consumers how to incur debt that may prevent 
future bankruptcy and financial hardship to the consumer and creditors. For example, knowing 
that a bankruptcy filing is approaching, many debtors should be counseled pre-bankruptcy to 
incur new secured debt (e.g. a car loan) that will survive the bankruptcy, since they may be able 
to obtain better terms (e.g. a lower interest rate, or a lesser down payment) prior to their 
bankruptcy filing than afterward. It is likewise completely appropriate to incur some debt, such 
as a home equity line of credit, prior to a banknq)tcy filing, since such credit terms may not be 
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available after bankruptcy and in sum cases may avoid the bankruptcy filing altogether. One 
must ask, what is the governmental interest in prohibiting lawyers from giving truthful, non- 
fraudulent ad\dce about which debts can lawfully be incurred? 

The BAPCPA deems fraudulent any pre-planning advice attorneys wish to give their clients, 
concerning incurring indebtedness, regardless of (he intent of the debtor! There is, however, 
lawful, appropriate advice that attorneys are now not allowed outside of Minnesota to give their 
clients about pre-planning advice.' Many attorneys, including the attorneys of Milavetz, Gallop 
& Milavetz, P.A., counsel their clients to refinance a home prior to filing bankruptcy, because 
their credit will worsen after filing. Such advice is not fraudulent because the mortgage will 
survive the filing. Also, Milavetz, Gallop & Milavetz, P A. has had instances where its clients 
have been requested to co-sign student loans, for their children, which are not dischargeable. 
Frequently, clients will also have cars which are inoperable, and that prior to filing bankruptcy 
they wish to purchase a new car, with a loan which they intend to reaffirm and keep once they 
file bankruptcy. Client debtors are now required to pay for credit counseling and attorneys’ fees 
prior to filing for bankruptcy, A literal reading of this portion of the law would not allow 
attorneys to advise clients to take these lawful steps which could enable the debtor to avoid 
bankruptcy altogether. 


' Erwin Chemerinsky in his article for the 2005 National Conference of Bankruptcy Judges in the 
American Bankruptcy Law Journal states: 

New Code 526 imposes reslriclions on the kind of advice such a "debt relief agency" can provide, 
Moat of this prohibited advice would be inappropriate for otlia- reasons, such as making 
misrepresentations, but one of them might be entirely appropriate: Code 526(a)(4) forbids a debt 
relief agency to advise an assisted person or prospective assisted person to incur additional debt in 
contemplation of filing for bankruptcy reKef or for the purpose of paying fees for services rendered 
by an attorney or petition preparer in connection with die baiiiouptcy case. 

This prohibition is particularly troubling when it might be con^iletely legal and even desirable for the client to incur 
such debt. For example, there may be instances where it is advisable for a client to obtain a mortgage, to refinance an 
existing mortgage to obtain a lower interest rate, or to buy a new car on time. There would be no fraud in doing so if 
the client intended to pay such debt norividistanding the Filing of a contemplated bankruptcy case. For example, the 
client may intend to keep all paym«its fully current and to reaffirm such debt once the case is filed. 

Moreover, most of an attorney’s fee for handling a Chapter 13 case is paid over time through the Chapter 13 plan. 

But that means that at the time the case is filed, the client has incuned additional debt in contemplation of filing a 
bankruptcy case. Indeed, such debt wa-s specifically incurred for the purpose of pa^ng the fees of the attorney filin g 
the case. 

But 526(a)(4) appears to prohibitany attorney finm advising a client to incur auy such debt, regardless of how 
appropriate or advisable. The clause directly regulates the content of speech of lawyers to (heir clients, even when it 
is accurate, legal, and de.sirable. In addition to First Amaidment considerations on this issue, there are strong public 
policy considerations implicated when the government restricts the type of advice attorneys can give their clients. 
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Attorneys counsel their clients in many areas to allow them to pre-plan regarding future financial 
consequences. Tax attorneys may counsel clients to give money to charity to help avoid greater 
tax consequences. Family law attorneys may ad^'isc clients to take retirement deductions on 
their checks to minimize child support obligations. It is in the interest of the United States 
Government to assure taxes are collected and that parents pay child support. The BAPCPA chills 
attorneys’ rights to give the aforementioned advice if at any time the client has contemplated 
bankruptcy. Nowhere in the U.S. Constitution or case law is such a chilling effect allowed by 
the government on private citizens. 

Pre-bankruptcy planning is an important aspect of an attorney’s responsibility in advising their 
client who intends to file bankruptcy. Fraud involving pre-bankruptcy planning was unlawful 
prior to the BAPCPA and enforcement was previously left to the Courts to determine fraudulent 
intent. 

Hindering advocacy in the legal system is inconsistent with principles of consumer protection 
and the proposition that attorneys should present all the reasonable and well-grounded arguments 
necessary for proper resolution of their clients’ case. By seeking to prohibit the recommendation 
of certain legitimate legal strategies, and thereby truncate the presentation of such strategies to 
the Courts, laws restricting attorney advice to clients prevent the very speech and expression 
upon which courts must depend for the proper exercise of judicial power. 

The BAPCPA impairs the Judicial function by preventing private attorneys from advising their 
clients, whether to incur new debt “in contemplation of’ a bankruptcy filing. By so doing, the 
law limits Court consideration of when ddjts can legitimately be incurred “in contemplation of’ 
a bankruptcy filing, and the effect of such new debts on a debtor’s repayment plans, a debtor’s 
discharge and the bankruptcy process as a whole. The Courts and the public would have reason 
to doubt the adequacy and fairness of advice provided by attorneys and will have no alternative 
legal advocate to whom to turn for advice - all attorneys ju^ equally muzzled from counseling 
their clients in the same manner. 

If an attorney engages in fraudulent behavior, there are many avenues for the attorney to be 
reprimanded. The United States Trustee for Minnesota is an investigator of bankruptcy fraud. 
Lawyers’ conduct is further regulated by state Rules of Professional Responsibility. Further, 
Bankruptcy Rule 901 1 provides sanctions against attorneys for substantial abuse. 

The BAPCPA threatens sanctions against attorneys who violate its provisions. The punishment 
for the debt relief agencies’ violations of section 526(a)(4) create a chilling effect on attorney 
speech.- These sanctions will chill the behavior of attorneys who are obligated to honestly 

^The sanctions for violations of the BAPCPA include, but are not Limited to, the following: 

If an enforcement officer of a State, or an ofBcial or agency designated by a State, has reason to 
belie\e that any person has violated or is violating this section, the State— 
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advise their clients. 

The chilling effect of the BAPCPA is a reality. The Commercial Law League of America’s 
Bankruptcy Section recently conducted a survey to get a sense of how practitioners have reacted 
to BAPCPA and of how they are perceiving the benefits and detriments of the new law. The 
study shows the unfortunate trend, consumers paying more for a bankruptcy or going without 
bankruptcy legal advice. The data gathered showed; 

-Most consumer practitioners surveyed increased their fees as a result of BAPCPA. 

-1/3 of survey respondents shifted their client mixes as a result of BAPCPA. 

•Some firms eliminated consumer debtor representation altogether, and come cut out all 
debtor representation. 

-1/3 of survey respondents had eliminated pro bono representation as a result of 
BAPCPA. 

-More than 12% said pro bono representation had been reduced as a result of BAPCPA. 

- 1 7% of respondents (some debtor and some representing creditors) said they would no 
longer handle reaffirmation agreements because of BAPCPA. 

The average cost of attorneys fees for a bankruptcy has increased by 50 to 1 00 percent in 
response to the complexity of the law and reduction of the number of practitioners available to 
file the bankruptcies. BAPCPA also increased the court filing fees and paperwork to be 
completed. Again, how does the law protect the debt ridden coi^umer who already lack the 
financial viability to pay bills, and to pay for access to the bankruptcy system? This does not 
protect the consumer, but rather promotes insolvency. 


(A) may bring an action to enjoin such violation; 

(B) may bring an action on behalf of its re.sidents to recover the actual damages of assisted persons ari.sing from such 
violation, including any liability under paragraph (2); and 

(C) in the case of any successful action under .sul^aragraph (A) or (B), shall be awarded the costs of the action and 
reasonable attorneys' fees as determined by the court, fliat any person has violated or is violating this section, the 
State“(A) may bring an action to enjoin such violation;(B) may bring an action on behalfof its residents to reco^'er 
the actual damages of assisted persons arising from such violatioa, including any liability under paragraph (2); 
and(C) in the ease of any successful action under subparagraph (A) or (B), shall be awarded the costs of the action 
and reasonable attorneys' fees as determined by the court(4) The district courts of the United States for districts 
located in the State shall have concurrent jurisdiction of any action under subparagraph (A) or (B) of paragraph 
(3). (5) Notwithstanding any other provision of Federal law and in addition to any other remedy provided under 
Federal or State law, if the court, on its own motion or on the motion of the United States trustee or the debtor, finds 
that a person intentionally violated this section, or engaged in a clear and consistent pattern or practice of violating 
this section, the court may— (A) enjoin the vdolation of such .section; or(B) impose an appropriate civil penalty 
against such person. 

11 U.S.C. §§ 526(a)(4). 
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Advertising Restrictions of the BAPCPA 

The BAPCPA, as written, requires an attorney or law firm to be a "debt relief agency,"^ 
providing any type of bankruptcy assistance to evai a single client would require an attorney or 
law firm to declare in their bankruptcy advertisements; "We help people file for bankruptcy 
relief under the Bankruptcy Code." TTie disclosure requirement is overly broad. The 
govemmenf s sweeping definition prevente an attorney, even a creditor’s attorney, from 
discussing or providing any information, advice or counsel to a client about banl^ptcy, unless 
that attorney forevermore declares that he or she helps people file for bankruptcy, 

Because bankruptcy is a fairly specialized field, many lawyers do not help debtors file for 
bankruptcy, but will refer the client to a bankruptcy attorney. In addition, many lawyers practice 
bankruptcy law solely on behalf of creditors. However, if a lawy'er who does not normally 
engage in debtor bankruptcy practice, discusses even the most basic functions of the bankruptcy 
process with one client, that lawyer mu.st henceforth hold him or herself out as debtors' attorneys 
who "helps people file for bankruptcy relief,” even if that statement is false. 

The BAPCPA disclosure requirements force creditors’ attorneys who have discussed bankruptcy 
with a client to mislead the public even if that attorney does not prepare and file bankruptcy 
petitions. The result is that creditors’ attorneys are discouraged from fully discussing a client’s 
legal rights, unless the attorney declares himself as a bankruptcy filer. 

In this case the "disclosure requirements," which allegedly serve to protect consumers from 
being misled about how an attorney or other person makes a debt disappear, in fact prevent the 
free flow of accurate information between attorney and client. Creditors’ attorneys and law 
firms, which do not regularly practice bankruptcy, but wish to give advice to a client about 
debtor bankruptcy which is otherwise not deceptive, misleading or harmful, now face a choice. 
They can choose not to give that advice, and send their client to another lawyer who advertises 
as a "debt relief agency", or they can state, in all of their future bankruptcy related 
advertisements, that they "arc a debt relief agency" and that they "...help people file for 
bankruptcy relief under the Bankruptcy Code." 1 1 U.S.C. §528 a (4). 

The BAPCPA’s disclosure requirements, which suppress the dissemination of concededly 
truthful information about entirely lawful activity is allegedly necessary, because of the potential 
effect on the nation’ s economy. AH of the evidence from the last two years points to a contrary 


Only iwo Courts throughout the United States have heki that sHnmej^ are not coveted by *e Banknip*^ Code, iicludit^ Seetbn 101(12A; (4A). Section 526, 527 
and 528. The Courts ute the Southern Distnci of C?eorgia, /n at 2006 WL2925I99 (S D. G». 8.25 '06)and,Vi7<n'cfe 

GnUcp & MUmeu v. United Stales. Case No. 05^^-2626 (D. MioB. December 7, 2006). Attorneys in 48 other slate* and in owe district of Ciecusii are still required to 
advertise as “debt relief agencies." 
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effect. The amount of consumer debt continues to rise without any escape. 

Instead of limiting large law firms or "bankruptcy mills", the requirements favor them. The solo 
attorney or smaller firm that advertises in the Yellow Pages under more than one area of practice 
will have more difficulty paying for the additional disclosure requirement. The two required 
sentences would dramatically inflate the price of an attorney’s one line Yellow Pages listing. 

Since these attorneys are actually advertising their bankruptcy practice, there is no potential for 
deception. The law also did not take into account that Yellow Paaes are only published one time 
per year and that attorneys can not change the Yellow Pages advertisement until the next 
publication cycle, resulting in every bankruptcy attorney listing in the Yellow Pages to be in 
violation of the BAPCPA until the new advertising cycle. 

The advertising restriction actually increases consumer deception, as the consumer does not 
know who is the non-attoraey and who is a bankruptcy attorney regulated by the state bar. As 
part of this letter we attached a number of examples of non-attomey bankruptcy advertising and 
then attorney bankruptcy advertising. How is the average consumer able to know the difference 
between the services offered when everyone is called a debt relief agency. 

The ability to file for bankruptcy and to receive a fresh start provides crucial aid to families 
overwhelmed by financial problems. The BAPCPA created a blunderbuss so confiising and 
ambiguous that very few objectives of the BAPCPA will be met. By the BAPCPA focusing on 
the opportunistic use of the bankruptcy system by relatively few “deadbeats” rather than 
fashioning a tailored remedy, the BAPCPA has crippled an already overburdened bankruptcy 
system. 

Thank you for your time and consideration of this matter. 



Alan S. Milavetz, Esq. 

Barbara N. Nevin, Esq. 

Chad Wm. Schulze, Esq. 

Milavetz, Gallop & Milavetz, P.A. 
6500 France Avenue South 
Edina, Minnesota 55435 
(952)920-7777 
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End. Advertisements 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 
0 5 ~CV-2 6 2 6 { JMR/FLN ) 

Milavetz, Gallop & Milavetz P.A., ) 

Robert J. Milavetz, Barbara N- ) 

Nevin, John Doe, and Mary Doe ) 

) 

V. • ) ORDER 

) 

United States of America ) 

Plaintiffs ask the Court to declare portions of the Bankruptcy 
Abuse Prevention and Consumer Protection Act of 2005 ("BAPCPA") 
unconstitutional. Defendant, United States of America ("the 
government") moves to dismiss for failure to state a claim upon 
which relief can be granted. Defendant's motion is denied; the 
debt relief agency sections of BAPCPA unconstitutionally impinge on 
attorneys' First Amendment rights, _ 

I • Background 

On April 20, 2005, BAPCPA was signed into law, and became 
effective on October 17, 2005. Among its terms, BAPCPA defines a 
new category of bankruptcy service provider called a "debt relief 
agency." 11 U.S.C. § 101 (12A) <2005) , The law forbids debt relief 
agencies from doing certain things, and requires them to do others. 
This lawsuit challenges a number of these provisions. 

BAPCPA bars a debt relief agency from advising a client "to 
incur more debt in contemplation" of a bankruptcy filing. 11 
U.S.C. § 526(a) (4). BAPCPA further requires that debt relief 
agencies' advertisements declare; "We are a debt relief agency. 
We help people file for bankruptcy relief under the Bankruptcy 




122 


Case0:05-oM)2626%IMR-FlJN Doeumem32 Fled 12n7/Z006 PeBe2af17 

Code," or a substantially similar statement. 11 U.S.C. § 
528(a) (4), (b) (2). 

Plaintiffs are bankruptcy attorneys, their law firm, and two 
unnamed members of the public. Their attack on the statute is 
based on the First Amendment- to the United' States Constitution'. 
They .'allege BAPCPA' s debt relief agency provisions are 
unconstitutional as applied to them. They, initially, claim 
BAPCPA' s regulation of attorneys' advice violates the First 
Amendment. Next, they claim BAPCPA' s advertising requirements 
contravene the First Amendment.* Ultimately, they contend Congress 
did not intend the debt relief agency requirements to apply to 
attorneys. The government moves to dismiss plaintiffs' First 
Amendment claims pursuant to Rule 12(b) (6) of the Federal Rules of 
Civil- Procedure ("Fed. R. Civ. P."). The government's motion is 
denied. 

II , Discussion 

A. Motion to Dismiss 

A Rule 12(b) (6) motion to dismiss must be denied unless it 
appears beyond doubt that the plaintiff can prove no set of facts 
which would entitle him to relief. See Murohv v. Lancaster . 960 

'in a footnote, the government asks whether plaintiffs have 
standing to bring these claims, since they are in no danger of 
immediate harm. The government's query is misplaced; plaintiffs 
claim BAPCPA' s debt relief agency sections both stifle and compel 
their speech, in violation of the U.S. Constitution. First 
Amendment jurisprudence makes clear that a claim that a law has a 
potential chilling effect on speech establishes standing. Virginia 
V. Am. Booksellers Ass'n . 484 U.S. 383, 392 (1988) . 
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F.2d 746, 748 (8th Cir. 1992). In considering such a motion, the 
court construes the complaint, and all of its reasonable 
inferences, most favorably to plaintiff. Westcott v. City of 
-Omaha . 901 F.2d 1486, 1488 (8th Cir. 1990) . 


TJhe complaint purports to set out the claims of two unnamed 

parties: John Doe and Mary Doe. The government denies there is 
any legal basis for anonymous plaintiffs in this lawsuit. Indeed, 
Fed. R, Civ. P. 10(a) is explicit: a complaint "shall include the 
names of all the parties." Notwithstanding Rule 10(a), plaintiffs 
claim their case falls within a limited realm of cases in which 
other interests - i.e., privacy and concern about embarrassment - 
outweigh the public’s interest in open disclosure. Plaintiffs are 
incorirect . 


There is a strong presun^tion against allowing parties to use 
a pseudonym. See , e.q. . Doe v. Blue Cross & Blue Shield TJnited of 
Wisconsin, 112 F.3d 869, 872 (7th Cir. 1997); Doe v. FranV . 951 
F.2d 320, 323-24 (11th Cir. 1992); Southern Methodist Univ. Ass’n 
pf Women Law Students v. Wynne & Jaffe. 599 F.2d 707, 712-13 (5th 
Cir. 1979). The reasons are obvious and compelling: 
identification of litigants is recognized as important in a public 
proceeding. S££ Blue Cross . 112 F.3d at 872. A party who invokes 
the judicial powers of the United States invites public scrutiny. 
"The people have a right to )cnow who is using their courts." id. 
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Limited exceptions to the party-publicity rule exist. Case 
law has recognized three factors which, if present, might support 
anonymity. They have been found when '*{1) plaintiffs seeking 
anonymity were suing to challenge governmental activity; (2) 
prosecution of the suit compelled plaintiffs to disclose 
information 'of the utmost intimacv;' and (3) plaintiffs were 
compelled to admit their intention to engage in illegal conduct, 

3 j 

thereby risking criminal prosecution." Doe v. Steaall , 653 F.2d 
180, 185 (Sth Cir, 1981) (quoting Wynne c Jaffe , 599 F-2d at 712- 
13) , Although the listed factors are not exhaustive, they provide 
valuable guidance. 

While the first factor is present here, the third is not. 
Plaintiffs argue their "wish to obtain legal advice from 
[plaifttiff] attorneys . . . about prebankruptcy planning and filing 
bankruptcy" (1"' Am. Compl. f 10) suffices for the second factor. 
According to the Doe parties, the "financial situations of private 
citizens [are] clearly a matter of utmost intimacy, especially when 
they feel the need to seek advice about bankruptcy." (Pl.'s Brief 
23 ) . 

Certainly, those facing bankruptcy are in financial straits; 
but that does not resolve the issue. Plaintiffs offer no case law 
to support thoir claim that merely seeking bankruptcy or financial 
advice is the kind of intimate personal information typically 
protected by the court. Bankruptcy is a public proceeding; the Doe 
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plaintiffs are disclosing no medical information or deeply personal 
questions surrounding human reproduction or matters of that nature. 

The Court finds the bankruptcy- see king plaintiffs' interest in 
their financial privacy is outweighed by the public's stronger 
interest in maintaining open' trials- -Accordingly, the Doe 
plaintiffs shall amend their complaint to include their real names 
within 10 days of the date of this Order, or their claims will be 
dismissed."^ 

C. Constitutional Challenges 

section. 526 

Plaintiffs claim BAPCPA's § 526 (a) (4), titled " [r] estrictions 
on debt relief agencies/* has "a chilling effect upon lawyers," in 
violation of their First Amendment rights. (1** Am. Compl. SI 39.) 
Section 626(a)(4) states; 

A debt relief agency shall not . . . advise an assisted 
person or prospective assisted person to incur more debt 
in contemplation of such person filing a case under this 
title or to pay an attorney or bankruptcy petition 
preparer fee or charge for services performed as part of 
preparing for or representing a debtor in a case under 
this title. 

11 U.S.C. § 526 (a) (4) . 

The parties disagree as to the standard of review applied to 
the constitutional analysis of this section. Plaintiffs claim the 
standard of review for a restriction on lawful and truthful 
attorney advice is strict scrutiny. The government replies 
that § 526(a) (4)'s restrictions are merely a species of ethical 
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regulation/ invoking the more lenient standard outlined in Gentile 
■V. State Ear of Nev. . 501 U.S. 1030 (1991). Under Gentile , the 
Court would balance the First Amendment rights of attorneys against 
the government's legitimate interest in regulating the activity in 
question, and then determine whether .the regulations impose "only 
narrow and necessary limitations on lawyers' speech." Id. at 1075. 
The Court rejects the government's proposed standard. 

The "ethical rule" of which the government speaks appears to 
exist only in its pleadings; the statute discloses no quasi- 
religious or ethical principle. The government "cannot foreclose 
the exercise of constitutional rights by mere labels." See NAACP 

ILs Button , 371 U.S. 415, 429 (1963). While the section is 

certainly a rule, nothing in § 526 alludes to ethics. The section 
is titled "Restrictions on debt relief agencies," and plainly 
prohibits certain acts . The advice the Section forecloses may be 
potentially advantageous to creditors, but this does not make it 
equivalent to ethics either in logic or in law. 

When fairly viewed, the Court finds § 526(a) (4) to be a 
content-based regulation of attorney speech — it restricts 
attorneys from giving particular information and advice to their 
clients. Attorneys are forbidden to advise their clients 
concerning an entire subject - incurring more debt in contemplation 
of filing for bankruptcy- This is a plain regulation of speech. 
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Beyond this, the forbidden speech trenches on two other important 
areas of concern. 

First, the lawyer's advice to take on certain additional 
financial obligations in contemplation of bankruptcy may well be in 
the client's best interest.* A lawyer's highest duty is to the 
client, and the statute's forbidden advice may indeed be helpful to 
the client. Secondly, this statute does not restrict false 
statements - arguably implicating some '‘ethical" precept - it? 
forbids truthful and possibly efficacious advice. If this is the 
government's view of legal ethics, it is a form of ethics 
unfamiliar to the Court. 

As the United States Supren^ Court has explained, 
"(glovernment action that stifles speech on account of its message, 
or that requires the utterance of a particular message favored by 
the Government, contravenes th[ej essential (First Amendment] 
right{s]" of private citizens. Turner Broad. Svs. v. FCC . 512 U.S. 
622, 641 (1994) . For this reason, "governmental control over the 
content of messages expressed by private individuals" is 
unconstitutional except in narrow circumstances, id. 

*For example, it may be in the client's interest to obtain or 
refinance a home mortgage prior to filing bankruptcy, because one 
who has declared bankruptcy may well be denied a lower interest 
rate after the filing. If the client gets a lower rate mortgage, 
the refinanced mortgage may have smaller payments which could 
forestall, or even prevent the bankruptcy in the first place. 
Similar arguments can be made concerning automobile loans, or in 
cases where a client needs to co-sign undischargeable student 
loans. See Hersh v. United States. 347 B.R. 19, 24 (N.D. Tex 
2006) . 
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As the Court finds S 526(a) (4) to be a content-based 
restriction on protected speech, it is subject to strict scrutiny. 
Id. Such a restriction can only survive if (1) narrowly tailored 
to achieve (2) a compelling state interest. United States v. 
Playboy Entm^t Group. Inc.. 529 U.S. 803, 813 (2000) . The Court 
finds the government has failed to meet its burden on the first 
point - § 526(a) (4) is not narrowly tailored- 

^ The government suggests § 526(a) (4) advances two compelling 
interests. First, it asserts an interest in protecting creditors. 
According to the government, § 526(a) (4)'s prohibition discourages 
prospective bankrupts from accumulating debt in a particular 
fashion, thus deterring debtors fran "gaming" the means test by 
improperly enlarging pre-existing debt, thereby diluting the assets 
of the' bankruptcy estate otherwise available to creditors. Secondr 
it claims § 526(a)(4) protects debtors from attorneys who might 
lead them to abusive practices which could ultimately result in a 
denial of discharge of debts under § 523(a)(2)(c). Finally, the 
government argues that § 523(a) (2) (c) protects the integrity of the 
bankruptcy system. 

Even if the Court assumes the asserted interests are 
compelling, the restriction is not narrowly- tailored. The 
government claims the section is narrowly tailored because "it does 
not limit more speech than is necessary to accomplish this 
purpose." (Def.'s Brief 25.) The government is mistaken. 

8 
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Attorneys have a First Amendment right - let alone an 
established professional ethical duty - to advise and zealously 
represent their clients. Legal Serv. Corn, v. Velazquez . 531 U.S. 
533, 548-549 (2001). Section S26(a)<4) bars an attorney from 
advising a client to incur any kind of debt, including legitimate 
debt, in contemplation of bankruptcy. The lawyer has no duty to 
assist creditors — who are scarcely without their own resources, 
and may indeed have contributed to the potential-bankrupt's straits 
by making credit easy to obtain- The attorney's only duty is to 
the client, and to the law. 

Incurring debt on the eve of bankruptcy can scarcely be 
considered malum in se. To the contrary, for some individuals 
incurring further obligations, even those which must be adjusted or 
set a$id€ in the bankruptcy, may be financially prudent. "For 
example, there may be instances where it is advisable for a client 
to obtain a mortgage, to refinance an existing mortgage to obtain 
a lower interest rate, or to buy a new car" before filing for 
bankruptcy. Erwin Chemerinksy, Constitutional Issues Posed in the 
bankruptcy Abuse Prevention and Con5umer__Protection Act of 2nns . 79 
Am. Bankr. L.J. 571, 578 (2005). If a client intends to reaffirm 
the debt after filing bankruptcy, there is no prejudice to the 
bankruptcy process. BAPCPA's § 526(a) (4) limitation on speech 
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extends beyond any need to protect the bankruptcy process.^ . A 
lawyer who represents consumers conten^lating bankruptcy bears the 
duty of zealous representation. Conversely, Congress does not have 
the power "to effect [a] serious and fundamental restriction on 
advocacy of attorneys." See Velarane?. . 531 U.S. at 534. If 
upheld, this law would prevent lawyers from adequately and 
competently advising their clients. As such, it unconstitutionally 
impinges on expressions protected by the First Amendmentjof the 
Constitution.^ 

2 . Advertising: Section 528(aW4^. (bW2) 

Plaintiffs challenge BAPCPA's advertising disclosure 
requirements, claiming § 528 violates their First Amendment rights. 
This section requires a denominated class, termed "debt relief 
agencies," to include particular, or substantially similar^ 
language in their advertisements- Congress has prescribed that 
such agencies declare: "We are a debt relief agency. We help 


^Even under the more lenient Gentile standard, § 526(a) (4) 
fails. Gentile " s balancing test allows the law to impose "only 
narrow and necessary limitations on lawyers' speech." 501 U.S. 
1030, 1075 (1991); see also Hersh, 347 B.R. at 24-25; Olsen v. 
Gonzales . 350 B.R. 906, 916 (D. Or. 2006); Zelotes v. Martini . 2006 
WL 3231423 *4 (D. Conn. 2006). 

^Plaintiffs further claim § 526(a) (4) is unconstitutionally 
vague and overbroad- The United States Supreme Court has expressed 
a strong preference for as-applied, as opposed to facial, 
challenges to the constitutionality of federal laws. Sabri v. 
United States . 541 U.S. 600 (2004). The Court finds this law 
unconstitutional as applied, and declines to expand its inquiry and 
consider whether it is also vague and overbroad. 
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people file for bankruptcy relief under the Bankruptcy Code." 11 
U.S.C. § 528(a) (4), (b) (2) . 

Here again, the Court must determine the appropriate standard 
of review. The choice turns on whether the statute regulates 
deceptive or truthful advertising. Statutes regulating deceptive 
commercial speech need only withstand rational basis review, 
^uderer v. Office of Disci plinary Counsel of the S.Ct. of Ohio . 
471 U.S. 626, 651-52 (1985). But restrictions on non-deceptive 
advertising must employ means that directly advance a substantial 
government interest. Cent. Huds on Gas & Elec. Coro, v. Puhlin 
Service Common of New York . 447 U.S. 5S7, 566 (1980). 

The government argues that BAPCPA regulates deceptive 
advertising, citing evidence adduced before Congress showing "some 
bankruptcy lawyers did not mention in their advertisements that- 
their ability to make 'debts disappear' derived from the use of the 
bankruptcy process." (Def.'s Brief 28.) Plaintiffs respond that, 
when Congress imposed these requirements on ail advertisements of 
bankruptcy assistance, it mandated a blunderbuss which strikes 
truthful, as well as false or deceptive advertising. The Court 
agrees . 

With very few exceptions, any party advertising debt relief 
services must include § 528 's statutory statement. The present 
lawyer-plaintiffs advertise themselves as bankruptcy attorneys in 
newspapers, telephone directories, television, radio, and the 
internet. There is no evidence, however, suggesting their 
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bankruptcy assistance advertisements, are deceptive in any regard. 
Even assuming some debt relief agencies advertise an ability to 
make "debts disappear," there is no showing such a statement is 
deceptive. Under these circumstances, the Court finds it 
appropriate to analyze this question by applying intermediate 
scrutiny. See Zauderer . 471 U.S. at 641. 

The government may only regulate truthful bankruptcy 
assistance advertisements if: (1) the regulation directly advances 
(2) a substantial government interest, and is (3) "narrowly drawn." 
Cent, Hudson . 447 U.S. at 566; Zauderer . 471 U.S. at 641. The 
Court finds that BAPCPA's § 528 advertising requirements fail to 
directly advance the government's purported substantial interest 
and are not narrowly drawn. 

The government contends advertising, absent the compulsory 
statements, may mislead the lay community into thinking debts can 
be erased without payment or filing for bankruptcy. The government 
claims §§ 528(a) (4) and (b) (2) protect against consumer deception 
"by alerting (them] that a lawyer may use bankruptcy as a means to 
help them." (Def.'s Brief 28.) Setting aside the implausibility 
of anyone actually believing in a magic wand capable of making debt 
go away, it is most unlikely that the insertion of the statement 
"We are a debt relief agency, we help people file for bankruptcy 
relief under the Bankruptcy Code" prevents consumer deception; it 
may well increase it. 
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The terra ”debt relief agency" is singly a legislative 
contrivance. The public is more likely to be confused by an 
advertisement containing this Congressionally-invented term than 
one which advertises the services of a bankruptcy attorney. 

Beyond this, however, the term ""debt relief agency" is almost 
ail-encompassing. It instantly swallows all persons who engage in 
"bankruptcy assistance," attorneys and non-attorneys alike. 
Congress's merger of both attorneys and non-attorneys is, itself, 
likely to confuse the public. There are many non-trivial 
differences between an attorney's services to his or her clients, 
and services non-lawyers are permitted to offer. Unlike those who 
only restructure debt, or perhaps provide bankruptcy forms, 
attorneys give legal advice and actually represent debtors in 
bankruptcy proceedings. The requirement that parties ‘ so 
dissimilarly-placed must use the same mandated disclosure statement 
is likely to cause consumer confusion. In this respect, § 528 
fails to directly advance the government's stated interest in 
clarifying bankruptcy service advertisements.® 


®At oral argument, the government's counsel acknowledged areas 
where the statute is vague. As an example, it appears that the 
quantum of bankruptcy advice a lawyer offers may require some 
attorneys to publish the mandated language and others not. The 
statute makes no distinction between a lawyer who only occasionally 
has a client facing bankruptcy and those who do so regularly. 
Quaere: does a 500-person law firm having a single lawyer who 
regularly does bankruptcy work have to put the disclaimer on every 
piece of the firm's advertising? 
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Section 528 's advertising requirement is also not narrowly 
drawn. The narrowly drawn standard is "something short of a least- 
restrictive means standard.” Bd. of Tr. of the State Univ. of New 
York V. Fox. 492 U.S. 469, 477 (1989). A narrowly drawn regulation 
designed to prevent deception "may be no broader than reasonably 
necessary to prevent the 'perceived evil.'” In re R.M. J. . 455 U.S. 
191, 203 (1992) . Section 528*s language not only regulates 

misleading advertisements - those suggesting debts can disappear - 
it binds all who advertise bankruptcy services. This sweeping 
regulation goes beyond whatever problem it was designed to address. 
It broadly regulates absolutely truthful advertisements throughout 
an entire field of legal practice. The government has failed to 
show that this restriction on attorneys' commercial speech is 
justified- As applied to attorneys, this section of BAPCPA fails 
constitutional scrutiny. Thus, the government cannot prevail on 
its motion to dismiss . 

D. The "Debt Relief Aaencv” Definition 

Plaintiffs ask the Court to find attorneys beyond the scope of 

a BAPCPA "debt relief agency." According to the statute, 

[t]he term 'debt relief agency' means any person who 
provides any bankruptcy assistance to an assisted person 
in return for the payment of money or other valuable 
consideration, or who is a bankruptcy petition preparer 
under section 110. 

11 U.S.C. § 101 (12A) . This section, of course, makes no direct 
reference to either "attorney" or "lawyer,” It does include the 
terra "bankruptcy petition preparer,” which, by definition. 
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expressly excludes attorneys and their staff. See 11 U.S.C. 
§ 110 (a) (1) (2006) . According to plaintiffs, the omission of any 
reference to attorneys or laviyers, while including a term which 
excludes attorneys, shows Congress must have intended to exclude 
attorneys from the "debt relief agency" definition- They also 
claim it would be absurd for attorneys to provide a statement 
telling their clients they have a right to an attorney, and that 
only attorne,ys can provide legal advice as required for debt relief 
agencies under 11 U.S.C. § 527(b) 

The government claims the statute includes attorneys because 
legal representation is included in "banlcruptcy assistance," 
statutorily defined as: 

any goods or services sold or otherwise provided to an 
assisted person with the express or implied purpose of 
providing information, advice, counsel, document ” 
preparation, or filing, or attendance at a creditors' 
meeting or appearing in a case or proceeding on behalf of 
another or providing legal representation with respect to 
a case or proceeding under this title. 

,11 U.S.C. § 101 {4A) . 

At first glance, this language might include attorneys. But 
the glance is deceiving: the statute contains a rule of 

construction for the term "debt relief agency." The statute 
provides that nothing in §§ 526, 527, and 528 - those sections 
imposing requirements on debt relief agencies - shall: 


®At least one court has found- these arguments persuasive, 
holding th?t debtor attorneys are not "debt relief agencies." In 
re Attorneys at Law and Debt Relief Agencies. 332 B.R. 66, 69 
(Bankr. S.D. Ga. 2005) . 
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be deemed to limit or curtail the authority or 
ability . . . of a State or ■ subdivision or 
instrumentality thereof, to determine and enforce 
qualifications for the practice of law under the laws of 
that State. 

11 U.S.C. S 526{d} (2) (A) . 

If lawyers are placed within the ambit of § 101 (4A) , the 
placement conflicts with § 526(d) (2) (A) . The conflict would exist 
because states would be deprived of their ability "to determine and 
enforce qualifications for the practice of law." If BAPCPA' s debt 
relief agency sections apply to attorneys, it means Congress has 
taken upon itself the authority to determine the advice attorneys 
can give their clients and what attorney advertisements must say, 
thereby infringing on the state's traditional role of regulating 
attorneys. See Leis v. Flvnt, 439 D.S. 438, 442 (1979) ("Since the 
founding of the Republic, the licensing and regulation of lawyers 
has been left exclusively to the States.") 

This view is supported by the doctrine of constitutional 
avoidance. This doctrine counsels that, in construing a statute 
for ambiguity, the Court must opt for a construction which avoids 
grave constitutional questions. Edward J. DeBartolo Coro, v. 
Florida Gulf Coast. Bldg. & Constr. Trades Counri 1 . 485 U.S, 568, 
575 (1988) . The Court perceives a clear ambiguity in this statute 
- on one hand it appears to regulate a lawyer's practice; on the 
other, such regulation is specifically reserved to the states. As 
outlined above, these sections would be unconstitutional if applied 
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to attorneys. For these reasons, the Court finds §§ 526, 527 and 
528 do not apply to attorneys. 

VI . Conclusj nn 

The Court finds BAPCPA sections 526(a) (4) and 528(a)(4), 
(b) (2) are unconstitutional as applied to attorneys. Moreover, the 
Court finds the debt relief agency provisions of BAPCPA 
inapplicable to attorneys. Therefore, the government'' s motion to 
dismiss (Docket No. 13 ] is denied. 

IT IS SO ORDERED. 

Dated: December 7th . 2006 


s/ James M. Rosenbaum 

JAMES M. ROSENBAUM 

United States Chief District Judge 
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 
05-CV-2626 ( JNR/FLN) 

Milavetz, Gallop s Milavetz P.A., ) 

Robert J. Milavetz, Barbara N. * ) 

Nevin, John Doe, and Mary Doe ) 

) 

•■ ) ORDER 

United States of America ) 

This matter came before the Court on February 26, 2007, on 
plaintiffs' motion for sununary judgment. The Court had previously 
considered the merits of plaintiffs' claims in the face of 
defendant's motion to dismiss. The Court denied the United States' 
motion for dismissal in its Order, dated December 1 , 2006 [Docket 
No. 32]. At that time, the Court found certain portions of the 
Bankruptcy Abuse Prevention and Consumer Protection Act of 20D5- 
("BAPCFA") unconstitutional and/or inapplicable as applied to 
attorneys. The United States opposes plaintiffs' present motion 
for summary judgment. 

Based on the files, records, and proceedings herein, and for 
the reasons set forth at the hearing and elucidated in the Court's 
Ueceinber 7, 2006 Order, IT IS ORDERED that; 

1. Plaintiffs' motion for summary judgment [Docket No. 37] is 
granted. 

2. BAPCPfl's Title 11 U.S.C, Sections 526(a) (4| and 528(a)(4) 
and (b| (2) are declared unconstitutional, as applied to attorneys 
in the District of Minnesota 
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3. The Court finds that attorneys in the District of 
Minnesota are excluded from the term "debt relief agency," as 
defrned in 11 U.S.C. g 101 (12A); as such, Minnesota attorneys are 
relieved of any duties relating to BAPCPA-def ined debt relief 
agencies imposed by that statute. 

LET JUDGMENT BE ENTERED ACCORDINGLY - 
Dated: April 19th, 2007 


— s/ James M. R osenbaum 

JAMES M. ROSENBAUM 

United States Chief District Judge 
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credit? 

0 What informatim is collected and sold by consumer reporting agencies? 
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• Mortgage Slossary 
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7 How can i find a debt relief agency or debt consolidation servictts? 


1 What are debt consolidation loans? 

Debt consolidation loans are loans that combine the rnajoniy of your outsUi'cClIrig debt 
into one easy to make payment, ihe debt consolidation loan programs are in place to 
lower the monthly expenses of the paiwipants and ease the financial burden they are 
under. Rather than have several payments to be made to several creditors each nwnth. 
you have one payment I© a single company. This may or may not Increase the time 
that you have to pay for these debts. On occasion a company may offer a second 
mortgage loan or home mortgage refinance loan to consolidate debts. This is 
dependent upon the amciint of equity that you have In your home and the total 
amount of debts that you have outstanding. 


2 What is a debt relief ageiKy? 

A debt relief agency, sometimes called debt consolidation seivices, is a consumer based 
company that aids people In reducing and elintinoiirtg their debt. Most often this type of 
company Is used wtien the participant is in or close to default of tiieir outsUnding 
debts. This is not to be confused witli a debt consolidation loan. Debt relief ageiKfes do 
not provide loans. Instead they woiii wKh the creditors that you have to reduce the 
amount of interest on tlie debt to make It easier for you to repay. A debt relief agency 
employs credit professionals, most often they have worked for oedit card or loan 
companies In Ihe past, who know how to talk to the creditors and get them to suspend 
the interest payments on the accounts. Most of the times the debt relief agences can 
only help you, it you agree to not use the credit card or obtain any more loans until you 
have paid off the current amount of debt. 


SOVrFIx 6.22 % 0.05^ 
iSYrFix 5.90% 0.03% 
lYi-ARM 5.47% 0.03% 

5/1 ARM 5.93% 0.01% 

SOYrTres -1.89% -0.04% 
Fed Prime 8.25 % 0.00 % 


3 Whaf is bartkruptcy and shendd 1 use it? 

w!ien dealing with debt bankruptcy is the very last resort. The issue with bankruptcy is 
the fart that all the information stays on your credit report for ten years which makes if 
veiy difficult to ©Main credit or purdiase a home. It is not impossible, but veiy difficult. 
Currently bankruptcy is not the best choice in any way Shape or form. The la>ys and 
rules regarding bankruptcy changed and now R is nothing more than a repayment plan 
designed to get you out of drtrt: while still paying the money that you owe. 
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4 Can I see what my crerfit report contains? 

As a consumer and credit holcte" you have a right to see what is contanred lo your 
credR report. All three major reporting agendes are required to provide you with or>e 
free report for eadi and every year. The trick is that you must ask for the report, it is 
not sent to you automatically. Ukewlse, if you ars denied credit for any reason yon are 
eligible to receive a credit report to examine it and then dispute any wrong entries. 


5 How Ls my credit sexsre figured and how does it affect toy chances of gelling 


Association 

MNauaii.co-n 


Lower your 
intera.st_rale 
Apply online for 
your mortgage 
loan Get the 


Your credit score is figured on several key elements. For one the wriount of lime that 
you have spent on your current job, the longer you spend the better the rating Also 
the amount of credit that you have extended to you at the present time has an affect 
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on the score. If you have several open accounts with balances then Qie score will go 
down depending on your annual Income. Then you must take into cwisideration the 
aniuunt of bad marks that your report has. Most of the companies that report to ttie 
credit agertcies will let them know not only about the payments that are being made, 
but also the late payments and so on that come about. Also, the number of times that 
your credit report is viewed by companies has an affect. The rnore times it is viewed 
lovrer wilt be the score. The score on your CTedlt rapmt determiiies whether or not you 
will receive credit. For one, tnany banks and other lendirtg Institutions have a standard 
inimmiiin score that they require- The score will also affect the interest rate tliat you 
receive. The lower your credit scares the higher wHi be the interest rate for credit and 


6 What information ks eotlected and eo'd by cotsumer reportino agenciesf 
The three main consumer reporting agencies collect and sell several diings in an effort 
to help comparues decide whether or not to extend you creda. Rrst of all they collect 
your personally identifiable information, indudlng birth date, social security number, 
address, and employment history. This is to provide the buffer for lending institutions 
so that they can be sure tfiat you arc being truthful in every manner on your 
application. They also collect payment histories. F%r all of your debts they keeii record 
of payments mMe and whether they wae late or accrued late charges- Late paymetits 
adversely a^ect the ability to obtain credit. Public records are also collected. These 
records include liens, foreclosures, and bankruptcies Ovit have been filed. It can take 
as long es ten years for these matters to be dropped from your report. 
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7 lluw con I find a debt relief agency or debt <:o<isplid3tic>n services? 

Look in your local telephone book under 'cedit counseling service." You can also look 
online. .Juft go to your favorite search engine and type in "debt consolidation company 
USA." 
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Avoid bankruptcy. 
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1 - 800 - 693-9395 


« ,i',. ■■ 




STOP HARASSING PHONE CALLS! STOP COLLECTION LETTERS 
AND WAGE GARNISHMENTS. AVOID FORECLOSURE AND 
REPOSSESSION. 

The U. S. Bankruptcy Code provides that everyone has the right to 
represent themselves and file on their own behalf, pro se. The law does 
not require you to have a bankruptcy attorney represent you in any State 
Tor your personal bankruptcy. Our services are available nationwide. All 
details for bankruptcy filing can be handled in the privacy and 
convenience of your home. We are non-attorney Bankruptcy Petition 
Preparers as defined by the U.S. Bankruptcy Code (USC Chapter 1 , Sec. 
1 10). We cannot offer or provide legal advice. We are a debt relief 
agency. We help people file for bankruptcy relief under the Bankruptcy 
Code. 


PREMIER BANKRUPTCY SERVES CLIENTS NATIONWIDE 


Premier bankruptcy specialists provide you professional, accurate, and 
prompt document preparation for your chapter 7 bankruptcy or chapter 1 3 
bankruptcy. The bankruptcy documents we prepare will be accepted in all 
bankruptcy courts. File bankruptcy and have a “fresh start” and a new 
beginning. 


BENEFITS OF USING PREMIER BANKRUPTCY SPECIALISTS 

• We provide FREE consultations to ail our clients. This will not be 
legal advice but information ONLY. 

• Prompt response to your calls and E-mails within one business day. 

• Open nights and weekends to better serve you. 

• No expensive attorney fees. 

• Overnight service available. 

• Your bankruptcy doojments are prepared by experienced and 
trained bankruptcy petition preparers. 


h ttn : //nrem i erh ankruntcv .com/ 
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Chapter 7 Bankruptcy 

Chapter 7 is known as "straight" bankruptcy or "liquidation." in a 
bankruptcy case under Chapter 7, you file a petition asking the court to 
discharge your debts. The basic idea in a Chapter 7 bankruptcy is to wipe 
out (discharge) your unsecured debts in exchange for your giving up 
certain property which exceeds certain limits called "exemptions". 
"Exempt" property Is property which the law allows you to keep when you 
file bankruptcy. In most cases, all of your property will be exempt. But 
property which is not exempt is sold, with the money distributed to 
creditors. If you want to keep property like a home or a car and are behind 
on the payments on a mortgage or car loan, a Chapter 7 may not be your 
best choice. That is because Chapter 7 bankruptcy does not eliminate the 
right of mortgage holders or car loan creditors to take your property to 
cover your debt. 


Chapter 13 Bankruptcy 

Chapter 13 is called "debt adjustment” or a “reoganizational Plan.” In a 
Chapter 1 3 case, you are required to make one monthly payment to the 
Chapter 13 Trustee, to repay some portion of the debt you have. You file 
a "plan" showing how you will pay off some of your past-due and current 
debts over three to five years. 

"We are a debt relief agency. We help people file for bankruptcy relief under the 
Bankruptcy Code. " 


The New Bankruptcy Law 

Here are some of the major changes you should know about. 

Now that the new bankruptcy law is in effect, the landscape has changed 
for those who are considering bankruptcy. All debtors will have to get 
credit counseling before they can file a bankruptcy case - and additional 
counseling on budgeting and debt management before their debts can be 
wiped out. Some filers with higher incomes won't be allowed to use 
Chapter 7, but will instead have to repay at least some of their debt under 
Chapter 13. And, because the law imposes new requirements on lawyers, 
it will be tougher to find an attorney to represent you in a bankruptcy case. 

Here are some of the most important changes. 

Counseling Requirements 

Before you can file for bankruptcy under either Chapter 7 or Chapter 1 3, 
you must complete credit couns^ing with an agency approved by the 
United States Trustee’s office. (To find an approved agency in your area, 
go to the Trustee's website, www.usdoj.gov/ust, and click "Credit 
Counseling and Debtor Education.") 


httn;//nremi erbankruntcv.com/ 


4/30/2007 



145 


Premier Bankruptcy Specialist - bankruptcy, filing bankruptcy, bankruptcy chapter 7, pers... Page 3 of 5 


Counseling is required even If it’s obvious that a repayment plan isn't 
feasible or you are facing debts that you find unfair and don't want to pay. 
You are required only to participate, not to go along with any repayment 
plan the agency proposes. However, if the agency does come up with a 
repayment plan, you will have to submit it to the court, along with a 
certificate showing that you completed the counseling, before you can file 
for bankruptcy. 

Once your bankruptcy case is over, you'll have to attend another 
counseling session, this time to learn personal financial management. 
Only after you submit proof to the court that you fulfilled this requirement 
can you get a bankruptcy discharge wiping out your debts. (The website 
above also lists approved debt counselors.) 

Restricted Eligibility for Chapter 7 

Under the old rules, most filers could choose the type of bankruptcy that 
seemed best for them - and most chose Chapter 7 over Chapter 1 3, The 
new law will prohibit some filers with higher incomes from using Chapter 


How High is Your Income? 

Under the new rules, the first step in figuring out whether you can file for 
Chapter 7 is to measure your "current monthly income" against the 
median income for a family of your size in your state. Your "current 
monthly income" is not your Income at the time you file, however: It is your 
average income over the last six months before you file. For many people, 
particularly those who are filing for bankruptcy because they recently lost 
a job, their "current monthly Income" according to these rules will be much 
more than they take In each month by the time they file for bankruptcy. 

Once you've calculated your income, compare it to the median income for 
your state. (You can find median income tables, by state and family size, 
at the website of the United States Trustee, www.usdoj.gov/ust: click 
"Means Testing Information.") 

If your income is less than or equal to the median, you can file for Chapter 
7. If it is more than the median, however, you must pass "the means test" 

- another requirement of the new law - in order to file for Chapter 7. 

The Means Test 

The purpose of the means test is to figure out whether you have enough 
disposable income, after subtracting certain allowed expenses and 
required debt payments, to make payments on a Chapter 13 plan. 

To find out whether you pass the means test, you start with your "current 
monthly income," calculated as desCTibed above. From that amount, you 
subtract both of the followingiCertain allowed expenses, in amounts set by 
the IRS. Generally, you cannot subtract what you actually spend for things 


httD://r)remierbankruDtcv.com/ 
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like transportation, food, dothing, and so on; instead, you have to use the 
limits the IRS imposes, which may be lower than the cost of living in your 
area. 

If your total monthly disposable income after subtracting these amounts is 
less than $100, you pass the means test, and will be allowed to file for 
Chapter 7. if your total remaining monthly disposable income is more than 
$166.66, you have flunked the means test, and will be prohibited from 
using Chapter 7. 

So what about those in the middle? They have to do some more math. If 
your remaining monthly disposable income is between $100 and $166.66, 
you must figure out whether what you have left over is enough to pay 
more than 25% of your unsecured, non-priority debts (such as credit card 
bills, student loans, medical bills, and so on) over a five-year period. If so, 
you flunk the means test, and Chapter 7 won't be available to you. if not, 
you pass the means test, and Chapter 7 remains an option. 

State Exemptions Aren't Available to Recent State Residents 

Under the old bankruptcy law, the personal property debtors were allowed 
to keep in Chapter 7 bankruptcy was determined by the laws of the state 
where they lived (as long as they lived there for at least three months), 
Under the new law. you must live in a state for at least two years prior to 
filing in order to use that slate’s exemption laws. Otherwise, you must use 
the exemptions available in the state where you used to live. Similar rules 
apply to homestead exemptions, which determine how much equity in a 
home you can keep when filing for Chapter 7 bankruptcy. However, to use 
your new state's homestead exemption, you must live there for at least 40 
months. 

Because exemption amounts vary widely from state to state, these new 
residency requirements could make a big difference in the amount of 
property you get to hold on to. For example, if you recently moved from 
California to Nevada and you have a fairly valuable car, you might want to 
wait to file for Chapter 7: Once you've been in Nevada for two years, you 
can claim its $15,000 exemption for motor vehicles. If you have to use 
California's exemptions, you can keep only $2,300 worth of equity. 

Increased Costs and Delays in Filing 

The new law requires most people to get credit counseling from a 
nonprofit agency before filing for bankruptcy. In addition, debtors have to 
complete a course on personal financial management before completing 
either Chapter 7 or Chapter 13 bankruptcy. 

Another roadblock delays people who had not yet filed a tax return for a 
recent year. Anyone filing for Chapter 7 bankruptcy has to provide a 
federal tax return for the most recent tax year; those filing for Chapter 13 
have to be current on tax returns for foe previous four years. 


httoV/oremi erb ankruotcv . com/ 
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& 





[ Chapter? ] [ Chapter 13 ] [ F.A.Q ] [ inta ke Form ] [ Requ est Info ] 
[ Contact ] [ Pri cing In fo rmatio n ] [ Plsdalmer ] [ AttQrney _Se_ryices ] 

Prem i er Credit Sp eci alists 

Premier Bankruptcy Specialists 

1 - 800 - 693-9395 

Email: info@p rem ierbankrupt c v.com 
Copyright © 2003 - 2006 All Rights Reserved 



http://premierbankruptcy.coni/ 
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)£BTREGRtT 


ft.v'.taiCA'S CC81 SOLLTIOfs 


Call Tot! Free Todaj-’l 


■ 1 888 902 - 



"Let's Settle Your 
Debt Today!" 

Did You Know? 


Debt Solutions Made Easy... 
FREE QUOTE IN JUST 30 SECONDS! 



Get Started Today... 1 888 9023328 


No Obligation Free Quote! 


[ Professiona! 

I Help 

I Use our free debt 
' consultation to 

i better understand 
i what options you 
J have for achieving 
I debt reiief. Simply fiii 
I out the form below 
! for a priority caii 
I back! 

' Our Guarantee 


If you can only afford 
to make the minimum 
monthiy payments on 
$20,000 In credit card 
debt, at 18.9%, it will 
take over 50 years to 
repay and cost you 
over $50,000 in 
interest alone. 

Source; aJI aw 


First Name * 

Last Name * 

Home phone 

Best Time to 
Contact 

State * 


=»= Select value 
=»= Select value = = = 



Debt Regret™ offers a 
service guarantee to 
all enrolled clients. 



Debt Regret is a 
mernber of (TASC) 
The Association of 
Settlement 
Companies. This 
trade association 
has developed a 
standardized 
ircipsifY clisctisurc 
for consumers. 


E-mail * 


Total Unsecured 
Debt * 


(Minimum $10,000.00) 


Empioyeed Select value asa ^ 

Are you currently 

past due on your === Select value === ^ 
credit cards? 




Sernce C^niber 

Anericui 

Boalurs 

AssoeuitiiMi 


Testimonials 

! « Thank you for all your 
genuine help in our time 
, of crisis, You have beer 
such a biessing to my 
; husband and I. M 

i - Veradae B. 

I Program 

j Benefits 

I Debt Relief 12-36 
; ^ Months 


^ Avoid Bankruptcy 



... Stenber 

I hk ^tematkind AssoGiat^ 

i Dd)fc AnUcratops 


Low Monthly 
j h Payment 

j Proven Debt 

j f Reduction 

I Minimize Creditor 

j t Harassment 
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Al! Rights Reserved 2004-2007 
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Bankruptcy - Is Filing Bankruptcy an Option for Debt Relief? 


Page 1 of 1 


saiui'ian 


Amerke's Choice for Debt Relief' 


call us today at: 1-888- 207-4455 

Si Habla Sspsnoi 


Home Your Opliotis Ow Solution Com^ny Cfients Start NOWI 





CALCULATE YOUR OPTIONS 


Page 1 of 6 noxt >> 

The New Bankruptcy Law 

Under the niles, people who ffled under Chapter 1 3 tiad to devole all of their disposable income 

v»1ial ttre/had left after paying ttteir actual Sving expenses >- to their repayment plan. The new 
lawadclsa wrinkle to this equation: Mlhou^ Chapler 13 filers still have to hand over all of their 
disposaUe income, they have to caicedate their rfisposabie income using ailowed expense amounts 
dictated by the IRS -not ftieiractoal expenses - if their income is higher than the median in their 
srate (see "Restricted EBgiWIity for CSiapter 7," atwvo). These expenses are often lower than actual 
costs. 

What's worse, these aUowed expense amounts must be subtracted not from the filer's actual 
earnings each month, but from the filer’s average income during the six months before filing. This 
means that debtors may be required to pay a much larger amount of 'disposable income" into their 
plarr than they actually have to spare every month - which. In turn, means that many more Chapter 
13 pdans wfil fail. 


Click heroic RSI! howymi 

Ijroaiam. 


Find out how EASY you can 
become debt free NOW! 

Call us today at: 

1 - 888 - 207-4455 


Property Must Be Valued at Replacement Cost 

Urtder the edd law, Chapter 7 filers could value their property at what they could sell it for In a "fire 
sale" or auction. This meant that used fumiiure, hobby items, cars, heirtooms, and other property a 
debtor might want to keep were typically assumed to have iltbe value -and, therefore, that It often 
fell well within the "exempt ort^erty" categories offered by most states, (Exempt property is 
property that cannot be taken by creditors or ihe trustee -you are entitled to keep It.) 

Under the new law, you most value your property at what it would cost to replace it from a retail 
vendor, taking into account the property's age and oondition. This requirement is sure to jack up 
Ihe value of properly, which means more debtors stand to have their property taken and sold by the 
trustee. 


123aSKDext>> 
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1252 Airport Park Kvfl. SurtoC7, Ukiah, CA 95482 - main: 1-888-207-4455 Or fax; 1-888 -207 8527 
fle.-ir peM S.olution ! ISp.l^Jjelfi | Ctebt Conedidi^n | Debt Solution | Resources 
Credit Counseling | ^biS^ttiement I ^bt f AQ | 800 Credit Card DeW | SeHlernonlBkg 
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AmeHcs's Choke for Debt Reliofi 

CaMust«lav.at= J-888-207»44SS 

Si Habis Espanol 


Vour Optforts 
Urn;? SPtilen^nt 


OurSoMion Cwnpmy 

Credit Couriseiing Debt Consclkfatton 



RALCULATE YOUR OPTiONB 


« previcjus Page 2 of 6 next >> 

Restricted Eligibilify for Chapter 7 

Under the oW rules, most lilere could choose the type of bankruptcy that seemed best for them - 
and moa chose Chapter 7 over Chapter 13. The new law will protiibit some filers with higher 
incomes from using Chapt^ 7. 

How High is Your Income? 

Under the new rules, the first slap In figuring out whether you can file for Chapter 7 is to measure 
your "current monthly uicotm“ against the median income for a family of your size in your state. 
Your "current month^ income” is not your income at the time you file, however; It Is your average 
irKome over the last six months before you file. For many people, particularly those who are filing 
for bankruptcy because they recently lost a job, thdr "current monthly income" according to these 
rules wBI be much more toan they take In each month by toe time they file for bankruptcy. 


Click here Ic sse Iww you 
can becxMTiij dahi fiea in 
i«»is ttiaii S6 months using 
ourdoM saitlsmonl 
progpom. 


j Find out how EASY you can 
{ become debt free NOW! 

I Call US today at: 

I 1 - 888 - 207-4455 


Orxce you've calculated your income, compare it to the median income for your state. (You can find 
median income tables, by state and family size, at the website of the United States Trustee, 
wyyw.usdoj,gov/ust: dk* "Means Testing Information.") 

If your income is less than or equal to toe median, you can file for Chapter 7. If It Is more than toe 
median, however, you must pass "toe means test' •• another requirement of the new law - In order 
to file for Chapter?. 


The Means Test 


The purpose of the means test is to figure out whether you have enough disposable income, after 
subfracUng certain allowed expenses and required debt payments, to make payments on a Chapter 
1 3 pl^. 


; To find out whether you pass the means test, youstartwtthyour "current monthly income," 
calculated as described above, from that amount, you subtoact both of the following: 

<5.Ctrf)yloijs ,1 2 ,3 4. 1; .6 t.iext >> 
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CiearDebt't^ 


America's CSsoice for Debt Reitefi "" 

caiiustod«yau 1-888-207-44SS 

Si Habis EspBiio! 


Home Your Optio'vs Our Solutiofi C^{>any Clients SteirtNOWi 


Caic'Ji.it” Your Op' OrVi S€tfl««ent Creott CotmieNng Debt ConsoliiiBaon Bankruntcy Do NCiriiMi-j 



•'•.S Ri'eyi.ous. Page 2 of 6 nexr.>> 

Restricted Eligibility for Chapter 7 

Unefer the old nies. moa filers could dwose tfie type of bankruptcy that seamed best for them - 
and most riiose Chapler 7 over Chapter 13. The new (aw will prohibit some filers with higher 
incomes Irom using Cba^r7. 


How High is Your Income? 

Under the new nries. the first slep in figuring outwfieflw you can file forChaplerYis to measure 
your ’current mwithly incorrw" against the median income for a femily of your size In your state. 
Yout "current moraWy Income" is not your income at the time you file, however: It is your average 
ffKome over lire last six months before you file. For many people, particularly those who are filing 
iw bankruptcy because they recently kwt a job, their "ewrent monthly income" according to these 
rules wi be much more than they take in each month by ths time they file for bankruptcy. 


B Click here ici sea tow you 
twn tiecOTO dotiHVse Ih 
than mnniru ueina 

pruawm. 


Find out how EASY you can 
become debt free NOWt 

Call us today at: 

1-888-207-4455 


Once you've calculated your income, compare it to the median income for your state. {You can find 
median income fables, by stale and family size, at the website of the United States Trustee, 
www.usdoj.gov/ust: dick "Means Testing information.’) 

If your income is less than or equal to the median, you can file for Chapter 7. If It Is more than the 
median, however, you must pass "the means test" •• another requirement of the new law - in order 
to file for Chapter 7. 


The Means Test 


The purpose of the means lest is to figure out whether you have enough disposable Income, after 
subtracting certain allowed expenses and requred debt payments, to make payments on a Chapter 
I3pl«t, 


To find out whether you pass the moans tost, you start valh your "currant monthly income," 
calculated as descitbed above. From that amount, you subtract both of the following' 

J , << pfevtPijs. .1 . 2 a A ne,iiL>> 
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America’s Choice for Debt Reiief! 

caiiustoanyau l"S88-207»4455 

Si HBhIa Espanol 



Otff SotuHon Company 

Credft Counseling Debt ConsdWatic 


Clients 

Sankruptcy 


CALCULATE YOtIR OPTIONS 


<< previous Page 3 of 6 next >5- 

• Cwtain allowed expenses, in amounls set by the IRS. Generally, you cannot subtract what 
y«u actually for things like transportation, food, clothing, and so on; instead, you 
have to use the Iniits the IRS imposes, which may be lower than the cost of living in your 
»ea. 

• Monthly payments you wil have to make on secured and priority debts. Secured debts are 
those for which the aeditor Is entilled to seize properly if you don't pay (such as a mortgage 
or car loan); priority debts are obligations that the tew deems to be so important that they 
are entitled to jimv to fhe head of the repayment line. Typical priority debts include child 
support, alimony, tax debts, and wages owed to employees. 

I ifyourKMaliwmihlydisposable income after subbacting these amounts Is less than $100. you pass 
> the means lest, and will be allowed to file tor Chapter 7. If your total remaining monthly disposable 
I irKome is more than $166-66, you have flunked the means test, and will be prohibited from using 
Chapter 7. 

So vdial about those in the middle? They have to do some more math, if your rennalning monthly 
disposable irKome Is between $100 and $166.66. you must figure out whether what you have left 
: over is enough to pay more than 25% of your unsecured, nonpriority debts (such ae credit card 
1 bills, student loans, medical bills, and so on) over a five-year period. If so, you flunk the means test, 
andOiapter 7 won’t be available to you. Ifnot, you pass the means test, and Chapter 7 remains an 
: option, 

.<< previous 1 2 3 -1 5. g next » 


Call ua today at: 

1 - 888 - 207-4455 
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CiearDebt''f' 


Call 


Amef sea's Choice for Debt ReiiefI "" 


today at; 1-888-207-4455 

Si Habla £spafiol 


Homs Your Options 

Crilfi.'.ile Voiji- yp! o.-s Debt 5eltJemctit 


Cw Solution 


Company CiicntB Start NOW! 

Ibebr ConsclitSa'lon Bankruptcy Dr. Nrtli.eg 



« previous Page 4 of 6 next >> 

jRequirem^ts Eased for Hurricane Victifiis | 

Following Humcanes Katrina and Rita, the United Stales Trustee's office announced special 
enforcement guktelirtes for debtors affected by natural disasters. These guidelines are an effort to 
lessen Uie wfoact of 8ie rtew law on filers who may be displaced from (heir homes and personal 
papers 

Amorrg other things, Ihese guidellfies make Ihe following changes for victims of natural disasters 
who file for bankruptcy: 

t Creditcouns^ingwfllnotberequired 

t Debtors who carmot provide required documents due to a natural disaster will riot face 
enforcement acllorts 

i Trustees are to consider foe income loss, increased expenses, and other effects of a 
natural disaster as "special dreumstanoes* that may allow a debtor who doesn’t otherwise 
pass the means test to qualify for Chapter 7 

k Trustees will provide altemale means for debtors to attend creditors’ meetings, If 
necessary. 


Find out how EASY you can |t 
become debt free NOW! | 

1 Call us today at! | 

j 1 - 888 - 207-4455 | 


t For more on these rules, go to foe website of the United States Trustee, 

iWWw.usdoi govfust. and click 'enforcement Guidelines for Debtors Affected by Natural 
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As you can see, foe new law adds some complicaled requirements to the feld of bankruptcy. This 
is going to make it more expensive - and time-consuniing - for lawyers to represent citents in 
bankrui^cy cases, which means attorney fees are going to go up. 


The new law also imposes some additional reqgifements on lawyers, chief among them that the 
larger must perscmally vouch lor foe accuracy of all of foe information their clients provide them. 
Ttus me^ attorneys wHI have to spend even more tttne on bankruptcy cases, and charge thoir 
cSents according. Some experts predict that fois combination of new requirements may drive 
some bankruptcy lawyers out of Uie fiald altogefosr. 
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Bankruptcy - Is Filing Bankruptcy an Option for Debt Relief? 
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Some Chapter 1 3 Filers Will Have to Live on Less 

Under the dd rules, people who ffled under Chapter 13 had to devote all of their disposable income 
- what they had left alter paying toeir actual living expenses - to their repayment plan. The new 
law adds a wrinkle to this equation: AldMugh Chapter 13 flers still have to hand over all of their 
disposable income, they ha're to calculate their disposable income using allowed expense amounts 
dictated by the IRS - not Bi«r actual expenses -- if their income is higher than die median in their 
slate {see TiesWcted Eligtoility for Chapter 7:' above). These expenses are often lower than actual 
costs. 

What's worse, these allowed expense amounts must be subtracted not from the filer's actual 
earnings each month, but from ibe filer's average inowie during the six months before filing. This 
means that debtors may be required to pay 3 much larger amount of "disposable income ’ Into their 
plan than they actually have to spare every month - which, in tinm means that many more Chapter 
13 plans wiUfail. 
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Property Must Be Valued at Replacement Cost 
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property that cannot be taken by creditors or Ihe trustee - you are entitled to keep it,) 

Under the new law. you must value your properly at what it would cost to replace it from a retail 
vendor, taking into account the property's age ar>d condition. This requirement Is sure to jack up 
the value of property, which means more debtors stand to have Iheir property taken and sold by the 
trustee. 
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Ms. Sanchez. And, lastly for the record, I would also like to sub- 
mit the infamous Form 22 with its 57 parts of inquiry that folks 
who are interested in filing bankruptcy claims must fill out to 
begin that process. 

[The information referred to follows:] 

Official Form 22A (Chapter 7), submitted by the Honorable Linda Sanchez, 
A Representative in Congress from the State of California, and Chair- 
woman, Subcommittee on Commercial and Administrative Law 


Official Form 22A (Chapter 7) (04/07) 


In re 


Debtor(s) 


Case Number: 

(If known) 


According to the calculations required by this statement: 

□ The presumption arises. 

□ The presumption does not arise. 

(Check the box as directed in Parts I, III, and VI of this statement.) 


CHAPTER 7 STATEMENT OF CURRENT MONTHLY INCOME 
AND MEANS-TEST CALCULATION 

In addition to Scheduie I and J, this statement must be compieted by every individual Chapter 7 debtor, whether or not fiiing jointiy, 
whose debts are primarily consumer debts. Joint debtors may compiete one statement oniy. 


Part 1. EXCLUSION FOR DISABLED VETERANS 

1 

If you are a disabled veteran described in the Veteran's Declaration in this Part I, (1) check the box at the beginning of the 
Veteran's Declaration, (2) check the box for "The presumption does not arise" at the top of this statement, and (3) complete 
the verification in Part VIII. Do not complete any of the remaining parts of this statement. 

□ Veteran's Declaration. By checking this box, I declare under penalty of perjury that I am a disabled veteran (as de- 
fined in 38 U.S.C. § 3741(1)) whose indebtedness occurred primarily during a period in which I was on active duty (as de- 
fined in 10 U.S.C. § 101(d)(1)) or while 1 was performing a homeland defense activity (as defined in 32 U.S.C. §901(1)). 


Part II. CALCULATION OF MONTHLY INCOME FOR § 707(b)(7) EXCLUSION 

2 

Marital/filing status. Check the box that applies and complete the balance of this part of this statement as directed. 

a. G Unmarried. Complete only Column A ("Debtor's Income") for Lines S*!!. 

b. D Married, not filing jointly, with declaration of separate households. By checking this box, debtor declares under pen- 

alty of perjury; "My spouse and I are legally separated under applicable non-bankruptcy law or my spouse and I are liv- 
ing apart other than for the purpose of evading the requirements of § 707(b)(2)(A) of the Bankruptcy Code." Com- 
plete only Column A ("Debtor's Income") for Lines 3-11. 

c. □ Married, not filing jointly, without the declaration of separate households set out in Line 2,b above. Complete both 

Column A ("Debtor's Income") and Column B (Spouse's Income) for Lines 3-11. 

d. D Married, filing jointly. Complete both Column A ("Debtor's Income") and Column B ("Spouse's Income") for 

Lines 3-11. 

All figures must reflect average monthly income received from all sources, derived during the 
six calendar months prior to filing the bankruptcy case, ending on the last day of the month 
before the filing. If the amount of monthly income varied during the six months, you must 
divide the six-month total by six, and enter the result on the appropriate line. 

Column A 

Debtor's 

Income 

Column B 

Spouse's 

Income 

3 

Gross wages, salary, tips, bonuses, overtime, commissions. 

$ 

$ 

4 

Income from the operation of a business, profession or farm. Subtract Line b from Line 
a and enter the difference in the appropriate column(s) of Line 4. Do not enter a number less 
than zero. Do not include any part of the business expenses entered Line b as a de- 
duction in Part V. 

$ 

$ 

a. 

Gross receipts 

$ 


b. 

Ordinary and necessary business expenses 

$ 

c. 

Business income 

Subtract Line b from Line a 

5 

Rent and other real property income. Subtract Line b from Line a and enter the difference 
in the appropriate column(s) of Line 5. Do not enter a number less than zero. Do not include 
any part of the operating expenses entered on Line b as a deduction in Part V. 

$ 

$ 

a. 

Gross receipts 

$ 


b. 

Ordinary and necessary operating expenses 

$ 

c. 

Rent and other real property income 

Subtract Line b from Line a 

6 

Interest, dividends and royalties. 

$ 

$ 

7 

Pension and retirement income. 

$ 

$ 

8 

Any amounts paid by another person or entity, on a regular basis, for the household 
expenses of the debtor or the debtor's dependents, including child or spousal sup- 
port. Do not include amounts paid by the debtor's spouse if Column B is completed. 

$ 

1 
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2 


9 

Unemployment compensation. Enter the amount in the appropriate coiumn(s) of Line 9. 
However, if you contend that unempioyment compensation received by you or your spouse 
was a benefit under the Sociai Security Act, do not iist the amount of such compensation in 
Column A or B, but instead state the amount in the space below: 

$ 

$ 

Unemployment compensation claimed to 

be a benefit under the Social Securitv Act Debtor $ 

Soouse i 


10 

Income from all other sources. If necessary, list additional sources on a separate page. 

Do not include any benefits received under the Social Security Act or payments received as 
a victim of a war crime, crime against humanity, or as a victim of international or domestic 
terrorism, Specify source and amount. 

$ 

$ 

a. 


$ 


b. 


$ 


Total and enter on Line 10 

11 

Subtotal of Current Monthly Income for § 707(b)(7). Add Lines 3 thru 10 in 
Column A, and, if Column B is completed, add Lines 3 through 10 in Column B. Enter the 
total(s). 

$ 

$ 

12 

Total Current Monthly Income for § 707(b)(7). If Column B has been completed, 
add Line 11, Column A to Line 11, Column B, and enter the total. If Column B has not been 
completed, enter the amount from Line 11, Column A. 

$ 



Part III. APPLICATION OF § 707(b)(7) EXCLUSION 

13 

Annualized Current Monthly Income for § 707(b)(7). Multiply the amount from Line 12 by 
the number 12 and enter the result. 

$ 

14 

Applicable median family income. Enter the median family income for the applicable state and 
household si7e. CThis information is available bv familv si7e at www.iisrioi.nov/ijst/ or from the clerk of 
the bankruptcy court.) 

a. Enter debtor's state of residence: b. Enter debtor’s household size; 

$ 

15 

Application of Section 707(b)(7). Check the applicable box and proceed as directed. 

G The amount on Line 13 is less than or equal to the amount on Line 14. Check the box f 
sumption does not arise" at the top of page 1 of this statement, and complete Part Vlll; do not complet 
or VII. 

G The amount on Line 13 is more than the amount on Line 14. Complete the remaining part 
ment. 

dr "The pre- 
e Parts IV, V, VI 

s of this state- 


Complete Parts IV, V, VI, and VII of this statement only if required. (See Line 15.) 


Part IV. CALCULATION OF CURRENT MONTHLY INCOME FOR § 707(b)(2) 

16 

Enter the amount from Line 12. 

$ 

17 

Marital adjustment. If you checked the box at Line 2.c, enter the amount of the income listed in Line 
11, Column B that was NOT paid on a regular basis for the household expenses of the debtor or the 
debtor's dependents. If you did not check box at Line 2.c, enter zero. 

$ 

18 

Current monthly income for § 707(b)(2). Subtract Line 17 from Line 16 and enter the result. 

$ 


Part V. CALCULATION OF DEDUCTIONS ALLOWED UNDER § 707(b)(2) 

Subpart A: Deductions under Standards of the Internal Revenue Service (IRS) 

19 

National Standards: food, clothing, household supplies, personal care, and miscella- 
neous. Enter "Total" amount from IRS National Standards for Allowable Living Expenses for the applicable 
familv size and income level. /This information is available at www.usdoi.aov/ust/ or from the clerk of the 
bankruptcy court.) 

$ 

20A 

Local Standards: housing and utilities; non-mortgage expenses. Enter the amount of the 

IRS Housing and Utilities Standards; non-mortgage expenses for the applicable county and family size. 

/This information is available at www.iJsrio1.oov/ust/ or from the clerk of the hankruntrv rourtV 

$ 
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20B 

Local Standards: housing and utilities; mortgage/rent expense. Enter, in Line a below, the 
amount of the IRS Housing and Utilities Standards; mortgage/rent expense for your county and family size 
fthis information is available at www.usdoi.aov/ust/ or from the clerk of the bankruotcv courfi; enter on 

Line b the total of the Average Monthly Payments for any debts secured by your home, as stated in Line 42; 
subtract Line b from Line a and enter the result in Line 20B. Do not enter an amount less than zero. 

$ 

a. 

IRS Housing and Utilities Standards; mortgage/rental expense 

$ 


b. 

Average Monthly Payment for any debts secured by your 
home, if any, as stated in Line 42 

$ 

c. 

Net mortgage/rental expense 

Subtract Line b from Line a. 



21 

Local Standards: housing and utilities; adjustment, if you contend that the process set out in 

Lines 20A and 20B does not accurately compute the allowance to which you are entitled under the IRS 
Housing and Utilities Standards, enter any additional amount to which you contend you are entitled, and 
state the basis for your contention in the space below: 

$ 



22 

Local Standards: transportation; vehicle operatlon/publlc transportation expense. You 

are entitled to an expense allowance in this category regardless of whether you pay the expenses of operat- 
ing a vehicle and regardless of whether you use public transportation. 

Check the number of vehicles for which you pay the operating expenses or for which the operating ex- 
penses are included as a contribution to your household expenses in Line 8. 

Do Dl n 2 or more. 

Enter the amount from IRS Transportation Standards, Operating Costs & Public Transportation Costs for the 
applicable number of vehicles in the applicable Metropolitan Statistical Area or Census Region. (This infor- 
mation is available at www.usdoi.nnv/ust/ nr from the clerk nf the bankriintcv court. 1 

$ 

23 

Local Standards: transportation ownership/lease expense; Vehicle 1. Check the number 
of vehicles for which you claim an ownership/lease expense. (You may not claim an ownership/lease ex- 
pense for more than two vehicles.) 

□ 1 □ 2 or more. 

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, First Car (avail- 
able at www.iisrlni.nov/iist/ or from the clerk of the hanknintcv roiirtV enter in 1 ine h the total nf the Aver- 
age Monthly Payments for any debts secured by Vehicle 1, as stated in Line 42; subtract Line b from Line a 
and enter the result In Line 23. Do not enter an amount less than zero. 

$ 

a. 

IRS Transportation Standards, Ownership Costs, First Car 

$ 


b. 

Average Monthly Payment for any debts secured by Vehicle 1, 
as stated In Line 42 

$ 

c, 

Net ownership/lease expense for Vehicle 1 

Subtract Line b from Line a. 

24 

Local Standards: transportation ownership/lease expense; Vehicle 2. Complete this Line 
only if you checked the "2 or more" Box in Line 23, 

Enter, in Line a below, the amount of the IRS Transportation Standards, Ownership Costs, Second Car 
/availahip at www.iisrini.oov/iist/ or from the clerk of the hanknintcv coiirtl; enter in 1 ine h the total nf the 
Average Monthly Payments for any debts secured by Vehicle 2, as stated in Line 42; subtract Line b from 

Line a and enter the result in Line 24. Do not enter an amount less than zero. 

$ 

a. 

IRS Transportation Standards, Ownership Costs, Second Car 

$ 


b. 

Average Monthly Payment for any debts secured by Vehicle 2, 
as stated In Line 42 

$ 

c. 

Net ownership/lease expense for Vehicle 2 

Subtract Line b from Line a. 

25 

Other Necessary Expenses: taxes. Enter the total average monthly expense that you actually incur 
for all federal, state and local taxes, other than real estate and sales taxes, such as income taxes, self em- 
ployment taxes, social security taxes, and Medicare taxes. Do not include real estate or sales taxes. 


26 

Other Necessary Expenses: mandatory payroll deductions. Enter the total average monthly 
payroll deductions that are required for your employment, such as mandatory retirement contributions, 
union dues, and uniform costs. Do not include discretionary amounts, such as non-mandatory 

401(k) contributions. 

$ 
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Other Necessary Expenses: life insurance. Enter average monthly premiums that you actually 
pay for term life insurance for yourself. Do not include premiums for insurance on your dependents, 

for whole life or for any other form of insurance. ^ 

Other Necessary Expenses: court-ordered payments. Enter the total monthly amount that you 

28 are required to pay pursuant to court order, such as spousal or child support payments. Do not include 

payments on past due support obligations included in Line 44. $ 

Other Necessary Expenses: education for employment or for a physically or mentally 

29 challenged child. Enter the total monthly amount that you actually expend for education that is a con- 

dition of employment and for education that is required for a physically or mentally challenged dependent 
child for whom no public education providing similar services is available. $ 

Other Necessary Expenses: childcare. Enter the average monthly amount that you actually expend 

30 on childcare— such as baby-sitting, day care, nursery and preschool. Do not include other educational 

payments. $ 

Other Necessary Expenses: health care. Enter the average monthly amount that you actually 

31 expend on health care expenses that are not reimbursed by insurance or paid by a health savings account. 

Do not include payments for health insurance or health savings accounts listed in Line 34. $ 

Other Necessary Expenses: telecommunication services. Enter the average monthly amount 
that you actually pay for telecommunication services other than your basic home telephone service— such 

32 as cell phones, pagers, call waiting, caller id, special long distance, or internet service— to the extent neces- 

sary for your health and welfare or that of your dependents. Do not include any amount previously de- 
ducted. $ 


Total Expenses Allowed under IRS Standards. Enter the total of Lines 19 through 32. 


Subpart B: Additional Expense Deductions under § 707(b) 

Note: Do not include any expenses that you have listed in Lines 19-32 

Health Insurance, Disability Insurance, and Health Savings Account Expenses. List and 
total the average monthly amounts that you actually pay for yourself, your spouse, or your dependents in 
the following categories. 


a. 

Health Insurance 

$ 

b. 

Disability Insurance 

$ 

c. 

Health Savings Account 

$ 



Total: Add Lines a, b and c 


Continued contributions to the care of household or family members. Enter the actual 
25 monthly expenses that you will continue to pay for the reasonable and necessary care and support of an 
elderly, chronically ill, or disabled member of your household or member of your immediate family who is 
unable to pay for such expenses. $ 

Protection against family violence. Enter any average monthly expenses that you actually Incurred 
36 to maintain the safety of your family under the Family Violence Prevention and Services Act or other appli- 
cable federal law. The nature of these expenses is required to be kept confidential by the court. ^ 

Home energy costs. Enter the average monthly amount, in excess of the allowance specified by IRS 
■yj Local Standards for Housing and Utilities, that you actually expend for home energy costs. You must pro- 
vide your case trustee with documentation demonstrating that the additional amount claimed is 
reasonable and necessary. $ 

Education expenses for dependent children less than 18. Enter the average monthly ex- 
penses that you actually incur, not to exceed $137.50 per child, in providing elementary and secondary 

38 education for your dependent children less than 18 years of age. You must provide your case trustee 
with documentation demonstrating that the amount claimed is reasonable and necessary and 

not already accounted for in the IRS Standards. $ 

Additional food and clothing expense. Enter the average monthly amount by which your food and 
clothing expenses exceed the combined allowances for food and apparel in the IRS National Standards, not 

39 to exceed five percent of those combined allowances. (This information is available at www.usdoi.Qov/ust/ 

or from the clerk of the bankruptcy court.) You must provide your case trustee with documentation 
demonstrating that the additional amount claimed is reasonable and necessary. $ 

Continued charitable contributions. Enter the amount that you will continue to contribute in the 
form of cash or financial instruments to a charitable organization as defined in 26 U.S.C. § 170(c)(l)-(2). $ 
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5 


Subpart C: Deductions for Debt Payment 


42 


43 


44 


45 


46 


Future payments on secured claims. For each of your debts that is secured by an interest in prop- 
erty that you own, list the name of the creditor, identify the property securing the debt, and state the Av- 
erage Monthly Payment. The Average Monthly Payment is the total of all amounts contractually due to 
each Secured Creditor in the 60 months following the filing of the bankruptcy case, divided by 60. Mort- 
gage debts should include payments of taxes and insurance required by the mortgage. If necessary, list 
additional entries on a separate page. 



Name of Creditor 

Property Securing the Debt 

60-month Average Payment 

a. 



$ 

b. 



$ 

c. 



$ 




Total; Add Lines a, b and c. 


Other payments on secured claims, if any of debts listed in Line 42 are secured by your primary 
residence, a motor vehicle, or other property necessary for your support or the support of your depend- 
ents, you may include in your deduction l/60th of any amount (the "cure amount") that you must pay the 
creditor in addition to the payments listed in Line 42, in order to maintain possession of the property. The 


cure amount would include any sums in default that must be paid in order to avoid repossession or fore- 
closure. List and total any such amounts in the following chart. If necessary, list additional entries on a 
separate page. 



Name of Creditor 

Property Securing the Debt 

l/60th of the Cure Amount 

a. 



$ 

b. 



$ 

c. 



$ 




Total; Add Lines a, b and c 


Payments on priority claims. Enter the total amount of all priority claims (including priority child 
support and alimony claims), divided by 60. $ 


Chapter 13 administrative expenses, if you are eligible to file a case under Chapter 13, complete 
the following chart, multiply the amount in line a by the amount in line b, and enter the resulting adminis- 
trative expense. 


a. 

Projected average monthly Chapter 13 plan payment. 

$ 

b. 

Current multiplier for your district as determined under sched- 
ules issued by the Executive Office for United States Trustees. 
fThis information is available at www.usdoi.aov/ust/ or from 
the clerk of the bankruptcy court.) 


c. 

Average monthly administrative expense of Chapter 13 case 

Total; Multiply Lines a and b 


Total Deductions for Debt Payment. Enter the total of Lines 42 through 45. $ 


Subpart D: Total Deductions Allowed under § 707(b)(2) 


47 


Total of all deductions allowed under § 707(b)(2). Enter the total of Lines 33, 41, and 46. 


$ 


Part VI. DETERMINATION OF § 707(b)C2) PRESUMPTION 

48 

Enter the amount from Line 18 (Current monthly income for § 707(b)(2)) 

$ 

49 

Enter the amount from Line 47 (Total of all deductions allowed under § 707(b)(2)) 

$ 

50 

Monthly disposable income under § 707(b)(2). Subtract Line 49 from Line 48 and enter the 
result 

$ 

51 

60-month disposable income under § 707(b)(2). Multiply the amount in Line 50 by the num- 
ber 60 and enter the result. 

$ 
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Ms. Sanchez. And without objection, so ordered. 

We are now going to begin a round of questioning. Members will 
each have 5 minutes to question the witnesses. I would ask the 
witnesses to be mindful of the fact that we have but little time 
each to ask questions, so try to be brief in your responses. 

And I would like to begin with Mr. Bartlett with my first ques- 
tion. You’ve testified also before the Senate Judiciary Committee 
last December, and in that testimony you stated that, quote, “We 
need to reach consumers much sooner in the financial cycle so that 
credit counseling can live up to its full potential. If consumers wait 
until they are completely under water, counseling may not live up 
to its full potential.” 

How would you propose to reach consumers much sooner in the 
financial cycle? Because apparently, as we’ve seen from Ms. Bur- 
roughs, sometimes people with the best of intentions have to begin 
the bankruptcy process, and that is really when the counseling 
kicks in. 

Mr. Bartlett. Madam Chair, ironically one of the probably unin- 
tended or at least undiscussed outcomes of the new law is that con- 
sumers are getting to counseling earlier, but they’re not getting in 
in a way that shows up in the statistics. We survey all the certified 
credit counseling agencies and we’ve determined that about 30,000 
counseling sessions a month, additional sessions happen with these 
certified agencies more than were happening in prior years. And 
we think that is because these agencies are certified, consumers 
can find them on the Internet, they’ve been certified by the U.S. 
Justice Department, so it gives the consumers a much higher sense 
of satisfaction. 

We think the other thing that is happening is that with the pub- 
licity about it, with the conversations about it, we think that con- 
sumers are increasingly aware that the earlier they get to the 
counseling the better they are and the easier it will be and easier 
to accommodate. 

And then third is we as an industry, we are pushing all kinds 
of information to consumers to say get thee to a counselor. If you’re 
having difficulty, then counselors can help because they can help 
you with your money management. 

So is it going to be perfect? Is everyone going to get to a coun- 
selor early in the process? No. 

Ms. Sanchez. So you believe the majority of consumers are get- 
ting the credit counseling that they need early enough in the proc- 
ess? 

Mr. Bartlett. No, I wouldn’t say majority. I wish life were that 
good. I would say that a lot more today because of this new law 
than were prior to the law, because of the certification process and 
the industry is promoting it, is telling consumers to get to a coun- 
selor and we’re making it available. 

Ms. Sanchez. Mr. Sommer, do you have any thoughts about 
whether or not debtors are getting their credit counseling advice in 
a way that is timely given the circumstances that they’re in in 
terms of thinking about bankruptcy? 

Mr. Sommer. Unfortunately, most debtors go to counseling only 
when they find out the requirement to file bankruptcy. And by 



165 


then, as the counselors themselves say, hardly any of them are fi- 
nancially capable of doing a debt management plan. 

The counseling is particularly a problem in timing when people 
are facing foreclosure, such as Ms. Burroughs, because it can serve 
as an impediment when the foreclosure sale may be very imminent. 
And there are courts that have said that people who get counseling 
on the same day as they file bankruptcy can’t file bankruptcy. 

So we think there are certain categories of people at a minimum 
who ought to be exempted from counseling when it’s clear coun- 
seling can’t stop a mortgage foreclosure. 

Ms. Sanchez. Thank you. Mr. Bartlett, in his prepared testimony 
described a lawsuit filed in Connecticut in which he said the plain- 
tiffs in this case believe that attorneys have a right under the Con- 
stitution to deceive the public, hide information from clients, or ad- 
vise consumers to commit fraud by running up debts just before fil- 
ing for bankruptcy to gave the means test. Are you familiar with 
that lawsuit, Mr. Sommer? 

Mr. Sommer. Actually, our organization is a plaintiff along with 
the Connecticut Bar Association in that lawsuit. 

Ms. Sanchez. What would your response be to Mr. Bartlett’s 
characterization? 

Mr. Sommer. Well, that is simply a false characterization of a 
lawsuit. It would be ridiculous to argue that attorneys have the 
right to counsel their clients to commit fraud, and we made no such 
argument, as the papers would demonstrate. Our argument was 
that professional ethics already prohibit that kind of activity. And 
really the provisions of the law which prohibit advice about lawful 
activity impair attorneys’ ethical duties to fully advise their clients 
about lawful means of dealing with their problems. 

Ms. Sanchez. Thank you. Mr. Bartlett, over the nearly 8 years 
that the BAPCPA was under consideration by Congress, we con- 
tinuously heard that each American family was paying a $400 to 
$550 “bankruptcy tax” for bankruptcy filing. Since the enactment 
2 years ago have interest rates dropped significantly? 

Mr. Bartlett. I don’t know that they have, and I don’t know 
that you could point to one law as either increasing or decreasing 
interest rates. 

Ms. Sanchez. Have the costs of goods and services been lowered 
in response to the perceived savings resulting from the enactment 
of the act? 

Mr. Bartlett. I would say the cost have declined. We’re running 
at an average of about a 1.5 million consumer bankruptcies a year 
prior to the law. And last year it was 537,000. We think it will be 
about half, about 700,000. So it would be 700,000 fewer bank- 
ruptcies. 

Ms. Sanchez. But I’m specifically referring to this “bankruptcy 
tax” that we heard about over and over and over again. I mean, 
I can only tell you what my experience is. I get solicitations for 
credit cards in the mail every day. And the interest rates that 
they’re asking me to pay are 24.99 percent. I think the lowest one 
I have recently received, and I have an excellent credit rating, I 
might add, was like for 19.99 percent. 

I haven’t seen a significant decrease in the interest rates on cred- 
it cards that are being offered as a result of the enactment 2 years 
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ago. And yet one of the major arguments we heard over and over 
and over again in response to why we should support this bill was 
that consumers are paying this huge “bankruptcy tax” and that if 
we just cut down all the frivolous bankruptcy filings every con- 
sumer’s interest rates are going to go down. 

Mr. Bartlett. Madam Chair, the purpose of the new law, the re- 
form, is to stipulate that those consumers who can pay some or all 
of their debts and who are above the median income are expected 
to do so. That is exactly what’s happening. And those that cannot 
can go into chapter 7. And that is what’s happening also, about 
700,000 chapter 7s. And then the — about 700,000 in bankruptcy. 
And the rest are not filing for bankruptcy because they can pay 
some or all of their debts. And that was what the law intended and 
that is what’s happening. 

Ms. Sanchez. So the argument about “bankruptcy tax” was just 
a specious argument then; it was never intended to save consumers 
money through lower interest rates? 

Mr. Bartlett. I don’t think it was specious at all. I think the 
total savings are the total savings and those are reflected in the 
total cost of goods and services in the economy. If people file for 
bankruptcies and don’t pay their debts and they could pay their 
debts, that is a bad thing. We think that is a bad thing if someone 
can pay their debts and aren’t required to. 

Ms. Sanchez. I’m just going to interrupt you and say I take of- 
fense at the argument that it was going to have this effect that 
consumers were going to pay less in interest rates if we could re- 
duce the number of actual bankruptcy filings. 

My time has expired. I would now like to recognize my distin- 
guished Ranking Member for 5 minutes of questioning. 

Mr. Cannon. Madam Chair, I’m happy to defer to Mr. Feeney, 
who I think has another obligation, and to the other Members of 
the Committee who may have other interests or commitments, and 
I would be happy to go last. 

Ms. Sanchez. I appreciate your generosity. 

Mr. Feeney. 

Mr. Feeney. I thank the Chairwoman, and I thank the Ranking 
Member for his hospitality. 

On that last point, Mr. Bartlett, is it your position that there are 
dozens, hundreds, perhaps thousands of variables, including inter- 
national markets, that affect interest rates on an ongoing basis and 
the cost of goods? 

Mr. Bartlett. Of course. There are a lot of things that set the 
interest rates. Chief among them the Federal Reserve. The cost of 
bankruptcy is a real cost and it’s a cost that is spread out through- 
out the economy. 

Mr. Feeney. Is it your position marginally of the thousands of 
variables, including international variables, one variable that tends 
to lower in your opinion the cost of interest and the cost of goods 
would be relatively tight bankruptcy rules so that fewer people are 
availing themselves of them? 

Mr. Bartlett. I think that’s correct. I think bankruptcy should 
be available to people that cannot pay their debts and not available 
to those who can, roughly speaking. 
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Mr. Feeney. And in general, losses to the economy that result 
from, I don’t want to say frivolous, but liberal bankruptcy applica- 
tions, what will they tend to do to job creation for Americans, pros- 
perity and the national economy, realizing again that it’s just one 
of thousands of potential variables? 

Mr. Bartlett. We have two effects. If bankruptcy allows people 
who otherwise can pay their debts not to do so, as it did prior to 
this law, two things happen. One is that credit tightens up for ev- 
eryone because creditors are then much stricter on offering the 
credit. So those that can and would pay their debts are sometimes 
denied and they shouldn’t be. 

Secondly, the costs go up. So those goods that someone purchased 
and didn’t pay for have to be paid for by everyone else. 

Mr. Feeney. Have you seen any studies or have you reviewed 
any work of others or do you have an opinion as to the rough per- 
centage of bankruptcies that come about because of poor decisions 
and poor understanding of financial literacy versus bad luck, peo- 
ple that have a bad health situation, people that get thrown out of 
a job. At the turn of the century if you were an expert in manufac- 
turing buggy whips, when the automobile came along you were in 
some trouble. Do you have an opinion relatively what the prepon- 
derance of the burden is? 

Mr. Bartlett. The survey I’ve seen that is most on point to your 
question was done by the gold standard group of credit counselors, 
the National Federation of Credit Counselors. Most of their agen- 
cies are certified by the Justice Department. And they asked their 
consumers or their clients who would call for credit counseling, and 
they would ask them what do you think got you into trouble? And 
I think it was about 69 percent of those debtors self-identified. 
They said what got us into trouble was poor money management. 

About 30 percent was a major loss of job or loss of income. And 
the rest was medical or divorce or disability. About 4 percent, 
something like that. So about 69 percent, according to that study, 
is poor money management. Other counselors I talked with con- 
firmed that that’s about the right ratio. 

Now, that leaves a large group that is loss of income, and if that 
loss of income is permanent, well, then some kind of restructuring 
has to occur. If it’s temporary, then lenders can figure out some 
way to accommodate. 

Mr. Feeney. Well, I don’t think — my guess is you don’t, and I 
don’t want to blame the victim here, but a big part of the prob- 
lem — you talked about early counseling and education if somebody 
gets into trouble and before they get above their head in hot water, 
but the truth is that a significant portion of the problem, perhaps 
the 70 percent figure, give or take, that you cited comes from lack 
of parents and especially our public education system early on, 
having people understand things like the Rule of 72, compound in- 
terest of money, what happens to savings. I mean, America’s sav- 
ings rates is one of the real problems for our economy. And so are 
there things that the Business Roundtable can suggest over time 
that will help all Americans avoid unnecessary problems as op- 
posed to people that just have a horrible misfortune? 

Mr. Bartlett. We see it as a shared responsibility. We as an in- 
dustry, we have the responsibility to explain the terms clearly, and 
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we sometimes fall short of that, with all candor, but we work at 
it every day. We have the responsibility then to reach out to con- 
sumers that get in trouble, provide counseling, try to help them re- 
finance if we need to, try to provide some way that they can get 
out of trouble, provide for counseling so that they can make better 
management decisions. The consumers, the borrowers, also have a 
responsibility to avail themselves of that counseling early to make 
better management decisions. Congress has a responsibility to pro- 
vide oversight of this law, the courts have a responsibility, the at- 
torneys, the bankruptcy attorneys have a responsibility to explain 
clearly what 

Mr. Feeney. I want to ask one more quick one. On balance 
you’ve got $1.1 trillion worth of activity that your companies rep- 
resent on an annual basis. On balance are those companies much 
better off if we have fewer people get in hot water or more people 
get in hot water? 

Mr. Bartlett. The companies are better off when the consumers 
are better off and the consumers are better off when the companies 
are better off, so it’s a shared responsibility. 

Ms. Sanchez. The time of the gentleman has expired. 

Mr. Johnson is recognized for 5 minutes. 

Mr. Johnson. Thank you. Madam Chair. 

Mr. Bartlett, it wasn’t the consumer debtors lobby that was re- 
sponsible for causing the passage of this so-called Consumer Pro- 
tection Act of 2005, was it? It wasn’t the debtors lobby or the con- 
sumers who were itching for a change, was it? 

Mr. Bartlett. Well, the consumers are our customers. 

Mr. Johnson. Well, no, no, no, no, no. Answer my question. It 
wasn’t the consumer lobby that was asking for a change in the 
Bankruptcy Code? 

Mr. Bartlett. Right, I think that is accurate. 

Mr. Johnson. It was actually the creditors lobby, those who ex- 
tend credit, isn’t that correct? 

Mr. Bartlett. Congressman, I think it was the Members of Con- 
gress that voted for the bill. 

Mr. Johnson. But there was a sustained lobbying effort that 
brought about a change in the existing bankruptcy law, and that 
effort was led by the creditors lobby, isn’t that correct? 

Mr. Bartlett. On the lobbying side, yes, sir. 

Mr. Johnson. And the creditors, what they wanted to do was 
make it more difficult for debtors to be able to file for relief under 
the Bankruptcy Code, either 7 or 13, isn’t that true, they wanted 
to make it more difficult? 

Mr. Bartlett. No, sir. 

Mr. Johnson. Well, they actually succeeded though in making it 
more difficult and onerous for people who were in dire straits to ac- 
tually file a successful petition for either 13 or 7, isn’t that correct? 

Mr. Bartlett. No, sir. 

Mr. Johnson. Okay. Well, you disagree and I disagree with you 
on that. But a person such as Ms. Burroughs — Ms. Burroughs, I 
think you testified that you read some papers, you had to refinance 
your home a couple of times because of a job loss and your husband 
was deployed to Iraq, he’s still serving over there. You apparently 
signed some papers to close a loan that provided for accelerated 
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payments, your mortgage payments were going up and it was just 
difficult for you all to be able to make it under those circumstances, 
and so you got to the point where you had no alternative but to 
declare bankruptcy, is that correct? 

Ms. Burroughs. Right. 

Mr. Johnson. And you went in and filed a chapter 13. 

Now, how, Mr. Bartlett, has this so-called Consumer Protection 
Act of 2005 helped people such as Ms. Shirley Jones Burroughs? 

Mr. Bartlett. It continued to make it possible for her to file for 
bankruptcy if she could not pay her debts. 

Mr. Johnson. It made it more difficult for her to file, didn’t it? 

Mr. Bartlett. No, sir, I don’t believe so. That is why she filed 
and she successfully filed for chapter 13, because she can pay some 
of her debts. 

Mr. Johnson. It cost her more to file though, didn’t it? 

Mr. Bartlett. Congressman, it allowed her to keep her home, 
which is what chapter 13 is for. Among other things, it allows her 
to keep her home as a secured debt so as she makes her payments 
on the home she can keep it. Without the protection of bankruptcy, 
of chapter 13, she could not do that. 

Ms. Sanchez. Will the gentleman yield for a quick second? 

Mr. Johnson. Yes. 

Ms. Sanchez. But, Mr. Bartlett, that relief was available prior 
to the changes in the act in 2005, is that not correct? 

Mr. Bartlett. That’s correct. We strengthened the act in some 
ways. 

Ms. Sanchez. But the ability for a debtor who experiences a job 
loss or some loss in income to keep their home was available prior 
to the changes in the act? That is the question I’m asking you. A 
simple yes or no question. 

Mr. Bartlett. Yes, it was. 

Ms. Sanchez. I thank the gentleman for yielding. 

Mr. Johnson. But basically what this new act did was remove 
the ability of persons like Ms. Burroughs to be able to have the 
court make an adjustment in the terms of the mortgage on her 
principal resident? 

Mr. Bartlett. Congressman, I don’t believe a bankruptcy court 
under the old law was able to adjust to a secured rate, a secured 
mortgage. I think that bankruptcy, you can adjust the unsecured 
but not the secured. That is what makes it secured versus unse- 
cured. That is the basic difference. In a secured mortgage that is 
why you have the lower rates, is because it’s secured by property, 
unsecured is not. 

Mr. Johnson. All right. Thank you, sir. Let me ask Mr. Sommer 
to respond to that also. 

Mr. Sommer. The 2005 amendments did make chapter 13 more 
difficult in a number of ways. You have the credit counseling, you 
have the credit education, you have to file 4 years worth of tax re- 
turns, there are a number of other requirements that were added 
which make it more difficult and more expensive to save a home. 

Mr. Johnson. And suppose one does not have the documents 
that are required under the act that are prerequisite. What hap- 
pens in that case? 
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Mr. Sommer. There are many cases that have heen dismissed for 
people not having those documents. Sometimes very minor defects. 
People who submitted most of their pay stubs, but not quite all 
within the 60 days, the United States Trustee moves to dismiss 
those cases. And so the dismissal rate is higher. And because the 
cost of bankruptcy is higher more people are trying to file without 
a lawyer and running into trouble. 

Ms. Sanchez. The time of the gentleman has expired. 

The gentlewoman from California, Ms. Lofgren. 

Ms. Lofgren. Thank you. Madam Chairwoman, and thank you 
for having this hearing, which I think is very important. As Mem- 
bers know, I thought that our enactment of this so-called reform 
bill was a mistake, and I think what we have learned since then 
has proven those concerns to be correct. 

I would like to just thank Mrs. Burroughs for coming here. I 
know it is hard to talk about your own experience, especially with 
your husband deployed in Iraq for our country. Your patriotism is 
something we want to acknowledge and appreciate. And to tell your 
story really I think explains the problem here. 

You and your husband have worked hard to provide for your 
home with your two children. It’s the American dream. I mean you 
are the American dream, and to have what happened to you occur 
shows what’s wrong here. You have worked hard, you’ve actually 
had a very substantial income because of your hard work. And yet 
with this mortgage payment issue coupled with our Bankruptcy Act 
and your husband’s deployment and your job loss, which believe me 
can happen in any family no matter how hard people work, you’ve 
ended up in this very distressing situation. 

As I think about all the things that we were concerned about in 
the markups, the years of discussion of the Bankruptcy Act, I don’t 
know that the credit counseling provision was a major focus. And 
yet as it’s played out it has had a very pernicious effect and, from 
the GAO report, almost no positive impact because by the time peo- 
ple get to this situation there’s nothing left to manage. I mean they 
have a very serious situation. 

I’m interested, Mr. Sommer, and again thanks to you because of 
your advocacy. I’m from San Jose so I know about the consumer 
bankruptcies and their volunteerism, the interplay between home 
foreclosures and the credit counseling. Can you talk about that? 
People are scrambling to keep their homes and then all of a sudden 
there’s this new requirement they didn’t know about. Can you just 
explain that in more detail? 

Mr. Sommer. Well, basically first of all, you should understand 
that credit counseling cannot stop a mortgage foreclosure. 

Ms. Lofgren. We know that. 

Mr. Sommer. A debt management plan deals typically with cred- 
it card debts and not with mortgage debts. What happens very 
often is that people are attempting to negotiate with their mort- 
gage company. And a lot of the mortgage companies say they offer 
these loan modifications, people are negotiating, but at the same 
time the foreclosure is going full speed ahead. And it’s not until the 
brink of the sale that they figure out that this loan modification 
isn’t going to happen. I’m going to have to do something else. They 
come in at the last minute to file a chapter 13 to stop a foreclosure 
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and then they find out they have to get the credit counseling. And 
sometimes it’s just one more barrier. Usually they can get it, usu- 
ally it’s not a problem. There are a few courts that have held you 
can’t get it on the same day you file the petition, which I think is 
wrong. But it’s one more obstacle in their way at a time when 
they’re absolutely frantic. And any educational purpose would be 
much better served by the education they would get later in the 
bankruptcy case. 

Ms. Lofgren. Well, here’s a question I have. I mean, there are 
certainly the individual human tragedies that we care about, and 
Mrs. Burroughs and her family have outlined them. A family that 
earned $97,000 a year in 2005 and yet because of this mortgage 
problem and the interest rates and the compounding — it looks to 
me illegal compounding — they have been put in this situation. But 
then there’s the macro situation. And we are concerned about what 
is happening to the American economy because of the level of fore- 
closures and what that might do to the entire liquidity of the 
American economy. 

Can you draw a connection between the foreclosure rate, this 
credit counseling provision, and the whole macro American econ- 
omy that is such a concern to us? 

Mr. Sommer. What happened to Ms. Burroughs is very typical of 
people who have been subjected to these kinds of loans. She prob- 
ably would have qualified for a market rate loan based on her in- 
come, but she was steered to somebody who gave her a subprime 
loan and then encouraged to refinance a number of times where 
she got nothing from the loans other than a much higher loan bal- 
ance. 

I think it’s symptomatic of the lack of regulation in that industry 
and probably the tilt policy wise in our banking regulators toward 
the private industry. 

Ms. Lofgren. If I may, my time has expired. I will just note that 
the foreclosure rate is causing certain parts of the country to panic 
because it’s going to have an impact, not just on those who are suf- 
fering, but on the entire real estate market that is then going to 
have an impact on the entire economy of the United States. And 
sometimes when you have the little nail in the horseshoe, you can 
find something as simple as this that helped cause those problems. 
And I yield back. 

Ms. Sanchez. Thank you. The time of the gentlewoman is ex- 
pired. 

The gentleman from Massachusetts, Mr. Delahunt, is recognized 
for 5 minutes. 

Mr. Delahunt. Mr. Bartlett, you in your testimony indicate that 
bankruptcy filings are down? 

Mr. Bartlett. Consumer bankruptcy filings are down by about 
half of what it had been for every year. 

Mr. Delahunt. Has there been a study in terms of causal rela- 
tionship between the bankruptcy law and the fact that the bank- 
ruptcy filings are down? 

Mr. Bartlett. I don’t know of a specific study on point. I don’t 
know of anyone that believes it’s for any other reason. 

Mr. Delahunt. But there hasn’t been any scientific study? 
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Mr. Bartlett. I would have to search my mind. I don’t know of 
one. I hadn’t heard the question asked before. I believe most people 
believe it was directly from this law. 

Mr. Delahunt. With all due respect, most people believe — ^you 
know, when I was a kid I believed in Santa Claus. 

Mr. Bartlett. Most people believe in Santa Claus, too, Mr. 
Delahunt. 

Mr. Delahunt. And Santa Claus can be good. But to suggest 
that there’s a proximate cause between filings and the passage of 
the bankruptcy law in 2005 and the fact that it’s down, I would re- 
spectfully suggest that there are multiple, there are most likely 
multiple reasons other than the bankruptcy law that filings, con- 
sumer bankruptcy filings are down by 50 percent. 

Mr. Bartlett. Congressman, that well could be. I do have some 
statistics as I’m now searching around. 

Mr. Delahunt. Okay. Search a little and tell us what the search 
discovers? 

Mr. Bartlett. We hired a statistician and did some statistical 
tracking of the bankruptcy filings. And what we discovered is that 
the law was enacted, as I recall, in April of 2005, and I’m going 
by memory, with an effective date in October of 2005, as I recall. 

Mr. Delahunt. Correct. 

Mr. Bartlett. And so bankruptcy filings, as I said earlier, had 
been analyzed. 

Mr. Delahunt. And there was a real spike going up to October 
2005. 

Mr. Bartlett. Right. And then it dropped like a rock to where 
bankruptcy filings were almost nonexistent. There are a lot of rea- 
sons for that. 

Mr. Delahunt. So after October 2005 we entered into the age of 
good times again? 

Mr. Bartlett. No, sir. The filings were premature. Many of the 
filings were premature. It is clear that that spike in filings was 
caused by the anticipation of the October effective date. And then 
the filings came back up and leveled out beginning around April of 
2006 and have trended up slightly since then, but by and large 
stayed about the same with some slight trend up. 

Mr. Delahunt. Thank you for the statistics, but going back to 
my original question, there’s absolutely no evidence to support a 
causal relationship other than surmise between the dramatic de- 
cline over the past, well, past year or so in terms of bankruptcy fil- 
ings. Having said that, I guess today is about how it’s benefited the 
consumer. I remember sitting here — how much of the — what’s the 
average decline in terms of the interest rate charged by credit card 
issuers since the bankruptcy bill has been, since the effective date 
of the bankruptcy bill? 

Mr. Bartlett. I don’t know because I don’t think it could track 
exactly that precisely. Interest rates are charged for a lot of rea- 
sons of which the costs of bankruptcies that shouldn’t have been 
filed is one of them, but most of it is monetary policy set. 

Mr. Delahunt. It was represented to us that we would witness 
a decline in the interest rates by credit card issuers because the 
losses that they were experiencing as a result of bankruptcies was 
in the billions of dollars. But I would challenge you to go back to 
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the Roundtable and come back to us with a statistic that shows 
that there has been any decline whatsoever in terms of credit card 
issuers in terms of a real benefit to the consumer. If you would do 
that for me, I would be — if you would just shake your head, even 
up and down nodding. 

Mr. Bartlett. Congressman, I don’t believe with your premise 
that you can have that exact a connection. I do believe if there are 
700,000 fewer bankruptcies that had been occurring and are not oc- 
curring, those costs then are not absorbed as a dead weight by the 
economy and so therefore those costs are not spread back into the 
economy. 

Mr. Delahunt. Are you trying to tell me then that over some 
time we can expect those savings that have been achieved to result 
in lower interest rates to the consumer? 

Mr. Bartlett. Not in a way in which you can write it down on 
a statement, as you asked the question, but in a way of 700,000 
times the cost of each bankruptcy that is a lesser dead weight cost 
to the economy. 

Mr. Delahunt. I’m not talking about the economy in a macro 
level. I’m talking about real people like Mrs. Burroughs. You know, 
all the Mrs. Burroughses and the Congressman Delahunts and the 
Mr. Bartletts, are we going to finally see a reduction in credit card 
interest rates because of this bill? 

Ms. Sanchez. The time of the gentleman has expired, but I will 
allow the witness to answer briefly. 

Mr. Bartlett. Congressman, I don’t believe we are going to 
agree on the context of your question. I’m trying here, but I believe 
it’s a cost to the economy which is spread out to all consumers. I 
don’t think that 

Mr. Delahunt. I think you really have answered my question. 
Thank you. 

Ms. Sanchez. The time of the gentleman has expired. Thank 
you, Mr. Delahunt. 

Mr. Watt is recognized for 5 minutes. 

Mr. Watt. Thank you. Madam Chair, and thank you for con- 
ducting the hearing. Actually this gives me an opportunity to bring 
together service on two different Committees, the Financial Serv- 
ices Committee and this Subcommittee, in a way that I don’t often 
have an opportunity to do. 

Let me first deal with this counseling thing. Obviously people are 
getting more counseling, credit counseling at some point. And one 
of the things that Ms. Jones said is that it’s likely to be too late 
in the process. I think everybody a^ees with that. 

Mr. Bartlett, you’re familiar with the Homeownership Equity 
Protection Act. We’ve been dealing with possible amendments to it 
in Financial Services to deal with predatory lending. And one of 
the things in that act, one of the questions we’ve been trying to re- 
solve, is whether some kind of mandatory credit counseling before 
a borrower could obtain a subprime loan would be appropriate. The 
current HOEPA Law has no provision in it. North Carolina’s 
HOEPA law does have a provision in it that requires mandatory 
loan counseling before one can get a subprime loan. 

What is the Roundtable’s position on whether we should carry 
that North Carolina standard into the Federal HOEPA Law? 



174 


Mr. Bartlett. Congressman, first, let me say we appreciate your 
leadership on the Financial Services Committee in the area of 
subprime. We have a lot of work to do in that area, as you know, 
and we’re all sharing the responsibility to do it. 

On mandatory credit counseling, we have not endorsed that yet. 
We’ve thought about it, we’ve talked about it and we may end up. 

Mr. Watt. Wouldn’t that be one element, one means by which 
you can advance the counseling — I mean it would be a little bit dif- 
ferent, obviously, but if the problem, if the real problem is that peo- 
ple are waiting too late to get credit counseling, this would provide 
some means of advancing it to an earlier stage. And one of those 
opportunities would be in a context where people are getting into 
these high risk loans which are not. We’re not indicting subprime 
loans in general but they generally tend to be more risky than 
prime loans. That is why they’re called subprime loans. So that 
would be one opportunity. Do you think that is a good idea person- 
ally, not speaking for the Roundtable? 

Mr. Bartlett. Let me suggest what I think is a good idea which 
comes pretty close to what you’re asking. One is we’ve set up a 
whole series of voluntary counseling services in a project, as you 
know. 

Mr. Watt. But that is not working. I mean it’s working at some 
level. I don’t mean to suggest it’s not working at all, but it’s not 
achieving the uniform result that I think everybody at this table 
indicates. Better education and counseling would help in this area 
in some respects, isn’t that right? 

Mr. Bartlett. We are for earlier counseling, better counseling 
and 

Mr. Watt. All right. We’ll take that up in another context. 

Let me go to the second question which has been raised by Mr. 
Sommer here, because the current Bankruptcy Code really doesn’t 
allow for any revisions to be made to a mortgage loan as it does 
with consumer loans. What do you say about Mr. Sommer now, I 
know that you’re going to point out the problems that some of them 
are securitized, they are sold to other financing people. But 
wouldn’t that be a good idea to give the bankruptcy court some 
flexibility in the area dealing with at least exploding adjustable 
rate mortgages and subprime loans, extending it to that extent? 

Mr. Bartlett. Mortgage lenders will refinance, will reservice, 
will modify loan agreements and were very willing to do so, and we 
work it out with the borrower and with the counselor and I suppose 
sometimes with the attorney. But to give a bankruptcy judge the 
right to make an unsecured loan, to make a secured loan as if it 
were unsecured, we think would disrupt mortgage availability for 
everyone. So we think that is the wrong answer. But modifying the 
loan so that people can afford them and work it through we think 
is the right answer, and that is what’s happening now. 

Mr. Watt. You mean you don’t want the assistance of a bank- 
ruptcy court in working through this process? You think it’s actu- 
ally better only if it can be done on a volunteer basis? 

Mr. Bartlett. We think you ought to be careful what you pray 
for. You may get it. And if you give bankruptcy judges the right 
to turn a secured loan into an unsecured loan after the fact, you 
will drive up the home mortgage market. 
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Mr. Watt. Can I just hear Mr. Sommer’s response, Madam 
Chair, and I ask unanimous consent for whatever time it takes for 
him to respond? 

Ms. Sanchez. Without objection. 

Mr. Sommer. 

Mr. Sommer. Well, our proposal is basically to have the bank- 
ruptcy court do what the mortgage companies say they are very 
willing to do, but in practice people have found them a lot less will- 
ing to do, which is the kind of loan modification that does reset the 
payments, not turn the loan into an unsecured loan, but reduce it 
to the value of the actual property, reduce the interest rate to a 
fixed rate, which can be done with virtually every other kind of se- 
cured loan in bankruptcy other than a mortgage on a principal res- 
idence. 

So we are really asking for amendments that simply put into 
practice what the mortgage companies say they want to do. And in- 
cidentally, a number of bankers have told me that they would like 
this because about half of the securitized trusts prohibit loan modi- 
fication. So when they want to do the modifications, which is better 
both for them and the borrower, they are prohibited from doing it 
by the securitized trust, and this would solve that problem. 

Mr. Watt. Madam Chair, could I ask for unanimous consent 
from one additional minute? 

Ms. Sanchez. Without objection, the gentleman is recognized for 
1 minute. 

Mr. Watt. Just to ask Mr. Bartlett, wouldn’t the effect of that 
be to make lenders a lot more careful about overextending credit 
in home mortgage situations? I mean basically what he’s proposing 
would allow a court just to bring it down to the value of the actual 
property. It will still be, it would still be a secured loan. What 
would be the problem with that? 

Mr. Bartlett. Well, the devil is always in the details. But if you 
allow a court to change the terms of the security of a mortgage 
then it’s no longer a mortgage basically. Having said that, we want 
to, we do, we have all kinds of systems as lenders and as an indus- 
try to figure out a way to renegotiate the loan or the loan — terms 
of the loan or loan payment, loan modification. And it happens not 
just sometimes, it happens a lot to modify that loan to meet both 
needs. And that is what we do and that is what we set out to do. 
To put it in the hands of a court I think would make mortgage 
credit much more expensive and much less available to lower and 
moderate income people. 

Mr. Watt. I thank the Chair for the time. I did want to note that 
there is a very strong interplay between this and what we’re trying 
to do in the predatory lending area on the other side. So this is 
very helpful in trying to tie the two issues together. And I thank 
the gentlelady for yielding the additional time. 

Ms. Sanchez. We appreciate your work on both Committees. And 
when there’s an issue that crosses over like that we appreciate 
your expertise on this Subcommittee. 

Now I would like to recognize a very patient and very gracious 
Ranking Member for 5 minutes. 

Mr. Cannon. I’m not sure patience has a lot to do with it. I have 
to be here, I think, whereas other Members don’t. 
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I want to thank the gentleman, Mr. Watt, because we’ve been 
conflating a lot of ideas here, and your questions just cut through 
to the chase. And it really comes down to what happens to the cost 
of mortgages in the end, so I appreciate it. 

Ms. Jones, you haven’t been asked a lot of questions because I 
think your testimony was very clear and we appreciate that and 
it’s very helpful. And Mr. Bartlett, of course you’ve been asked a 
lot of questions and I appreciate your clarity, and especially on this 
last answer, because there’s been a lot of concern here. Ms. Lofgren 
has left, but I want to associate myself with her remarks in rela- 
tion to you, Ms. Burroughs. This is a very tough thing to come in. 
We’ve got all these things talking about fancy schmancy stuff. 
You’ve got to be on the Financial Services Committee to really get 
it in some ways. So we thank Mr. Watt for being here. But you’re 
the person who got the creepy loan. If I’m reading this right — look, 
and I have some sympathy. I’ve done several mortgages in my life. 
Always the closing costs, with two exceptions, were much higher 
than anybody expected, and so you’re digging deep to try to cover 
the costs. And then who knows what all that detail says. And we’ve 
created so many laws at the Federal level requiring disclosure that 
there are literally, I suspect, the last time I did a mortgage, there 
were probably two dozen pages I had to sign. I guess you could 
have read them. I didn’t have time to read them. And frankly I 
don’t have the expertise to do that. So that leaves us all in a bit 
of a bollix. But as I understand it, your biggest problem in life is 
not so much the bankruptcy process. In fact you seem relieved 
about being able to get through the bankruptcy process. Your prob- 
lem was the creeps who probably misrepresented the loans that 
you entered into? 

Ms. Burroughs. Right. 

Mr. Cannon. The record should reflect that she’s nodding, saying 
yes. 

Ms. Burroughs. Yes. 

Mr. Cannon. Thank you. So we have a problem. And many peo- 
ple have talked about the issue of the subprime loans. And our 
question is how we actually deal with that in the long term. 

Now, Mr. Sommer, you talked about a cost of $500 per family 
and spoke in your oral testimony about how that wasn’t being off- 
set by about, I think you said, $100 per payment on average by 
that half percent of the people that end up paying into the system 
that were unexpected. Is that unfair for me to conflate those two 
statements that you made? 

Mr. Sommer. I’m not sure exactly what you’re saying. But what 
I was saying is there’s a tremendous cost to every bankruptcy debt- 
or from all the additional burdens, and the vast majority of them 
are nowhere near 

Mr. Cannon. We’re talking about there’s an anticipated savings 
per consumer of $500. And you conflated that with the payment 
made by an individual debtor in this very small half of 1 percent 
that is now paying, the group that is additionally paying into the 
system. 

Mr. Sommer. I was referring to what some of the other Members 
referred to; the promises that were made by the credit industry 
about the savings to the economy of $400 to $500. And the fact is 
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that there’s a much larger burden, which is probably closer to $500 
or $1,000 on each consumer bankruptcy debtor and added cost. 

Mr. Cannon. You talked in particular about the payment that is 
being made by this one-half of 1 percent that is now being put into 
a chapter 13 payment. That on average I think you said was $100, 
is that correct? 

Mr. Sommer. Oh, I know. The $100 is the floor on the means test 
formula threshold. In certain circumstances if you’re deemed by the 
means test to be able to pay $100 a month, then you are presumed 
to be abusive and a motion can be filed to dismiss your chapter 7. 

Mr. Cannon. Were you putting those two things together; the 
$500 proposed savings? It seemed in your testimony you’re not. 

Mr. Sommer. No, not really. 

Mr. Cannon. Because they’re not really joined? 

Mr. Sommer. No, they have nothing to do with each other. 

Mr. Cannon. I’m concerned. We have the highest rate of home 
ownership in America today than we have ever had. We have some 
very serious problems now with the marginal lending and the ad- 
vantage I think that some lenders are taking, and the perhaps 
fraud, in these marginal lendings. But isn’t it true that if you begin 
to fiddle with the system that the cost for people who would other- 
wise be able to get into a home would rise, Mr. Sommer? 

Mr. Sommer. I don’t think so. First of all, like Ms. Burroughs, 
a lot of people are sold mortgages that are at a much higher rate 
than they qualify for. 

Mr. Cannon. That is true. But that goes to the fraud of the lend- 
er. And also in Ms. Burroughs’ case what she’s saying is that lend- 
ers lied to her and she was expected to be a lawyer for herself and 
to go through and figure that out. That is a different issue than 
the financial system that allows her to get a mortgage, which one 
would hope would be a more honest mortgage. 

Mr. Sommer. I guess I assume by fiddling with the system you 
included passing consumer protection laws that might regulate 
some of those practices. That is fiddling with the system in a sense. 

Mr. Cannon. But we’re talking here about bankruptcy. 

Mr. Sommer. As far as the bankruptcy system, I think that al- 
lowing people to modify their mortgages in this way would, number 
one, get the same benefits that loan modifications get, which the 
mortgage companies want and, second of all, would make lenders 
more careful, and we probably wouldn’t have so many of these 
loans. So I’m not sure there would be a bad effect on the economy. 
I think it would be a good effect. 

Mr. Cannon. Well, if you didn’t have so many loans — if the 
Chairman would indulge me — if you didn’t have so many loans, ob- 
viously it would be nice to get rid of fraudulent loans, but I suspect 
that actual credit counseling and education of people who are going 
to get loans might actually help that, and there may be something 
we could do there. 

I appreciate the Chair’s indulgence. Let me just say that this is 
a very, very important issue. This is not a Republican or a Demo- 
cratic, a conservative or a liberal issue. This is an issue about how 
we set the rules so that we get the best system so that we have 
the fewest kind of sick loans by people who cheat but, on the other 
hand, have a market that allows money to come in and move 
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around adequately and be protected so that the people who want 
a mortgage can get it. 

Thank you, Madam Chair. I yield back. 

Ms. Sanchez. Thank you. I would like to thank all of the wit- 
nesses for their testimony today. Without objection, Members will 
have 5 legislative days to submit any additional written questions 
which we’ll forward to the witnesses and ask that you answer as 
promptly as you can, and those answers and questions will be 
made part of the record. Without objection, the record will remain 
open for 5 legislative days for the submission of any additional ma- 
terials. 

Again, I thank everyone for their time and their patience. This 
hearing of the Subcommittee on Commercial and Administrative 
Law is adjourned. 

[Whereupon, at 12 p.m., the Subcommittee was adjourned.] 
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Results Of Personal Bankruptcy Statistical Study 

This report contains the results of our new study of personal bankruptcy 
filings statistics, per our agreement. 

Please find attached five Excel spreadsheets with more specific statistical 
details. 


Background 

The American Bankers Association (ABA) contacted SMR to inquire about 
personal bankruptcy research in the wake of the new federal bankruptcy law. 

In 2005, President Bush signed a new federal bankruptcy law (BAPCPA), 
many of whose provisions took effect in October of 2005. Just prior to that date, 
a large number of filings took place while the provisions of the prior law were still 
in effect. Then, subsequent to October, 2005, the number of filings declined very 
significantly. 

Proponents of the new law have argued that it would reduce fraudulent or 
unnecessary bankruptcy filings that had helped cause total filings to rise with 
great speed in the past. Critics of the new law have argued that it is overly harsh 
and would make bankruptcy too expensive for low-income filers and for other 
filers with specific types of hardships, such as divorced people dependent on 
child support or other unstable forms of income. 

Relatively little time has passed since the new law has been in place. 
However, ABA asked whether statistical research could as yet demonstrate the 
impact of BAPCPA. 

SMR Research Corp., founded in 1984, is an independent publisher of 
market research on consumer financial services subjects. SMR has published 
three major studies about the causes of personal bankruptcy filings. SMR 
possesses a unique database of non-business bankruptcy filings by county, 
metro area, state, and nationally, updated quarterly and with a history back to 
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1989. The database includes, for each local area and for each quarterly time 
period, a computation of filing rates per 1,000 adults, allowing all geographies to 
be comparable. 


National Personal Bankruptcy Filings 

The attached spreadsheet BKRtJSA.XLS shows a history of personal 
bankruptcy filings and filing rates per 1,000 adults back to 1989. 

Each point is an annual period, with the last three points being the filings and 
filing rates during 12 months ended during the quarterly periods of March, June, 
and September, 2006 (the most recent data available). 

Charts in this spreadsheet illustrate how bankruptcies were growing prior to 
BAPCPA, and how they have declined on an annualized basis since the advent 
of BAPCPA. 

Data for this spreadsheet exclude filings in U.S. territories such as Puerto 
Rico, where Census population data are not regularly updated and therefore 
cannot be used to compute a filings rate per 1 ,000 adults. 


Quarterly Filings 

See next the spreadsheet USAQTR.XLS. This one shows national personal 
filings by quarter rather than over trailing 12-month periods. 

Chart 1 in this spreadsheet more graphically illustrates the degree of 
decline in filings since the advent of BAPCPA. During 2005, as it became 
clear that BAPCPA would be enacted and that the implementation date was 
approaching, bankruptcy filings jumped upward to record levels. 

Beginning with the first quarter of 2006, filings were reduced enormously. 
The salient questions among analysts have been: 

1 ) Were 2006 filings reduced because the “inventory” of potential filers had 
been used up in the 2005 rush? 

2) Were 2006 filings down because BAPCPA had made bankruptcy too 
expensive or too difficult to file? 

3) Were 2006 filings down because BAPCPA had rooted out significant 
numbers of fraudulent and unnecessary filings? 

The quarterly numbers show that filings ebbed in the first quarter of 2006, 
and since have been rising again. However, the degree of increase has been 
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moderate. It remains unclear where the bankruptcy rate will level off, and when 
such a leveling off might take place. 


Metro Area Study 

One way to look at the effect of BAPCPA is to examine if it has 
changed filings rates differentially in local geographic markets. 

The 50 states encompass 379 different metropolitan statistical areas and 
metropolitan divisions. These metro areas often differ enormously in their 
financial and demographic characteristics. 

For example, according to the 2000 Census, the percentage of households 
earning $20,000 or less per year peaks in McAllen, TX, at 41 .2%. Second- 
highest in its low-income household concentration is Brownsville-Harlingen, TX, 
at 39%. Third highest is Morgantown, WV, at 37.1%. 

In sharp contrast, only 9.1% of households earned $20,000 or less in the 
Bethesda, MD, metro area. The figure was only 10.3% in San Jose, CA, and 
1 1 .3% in Nassau-Suffolk, NY. 

As a result, if BAPCPA caused undue hardship for low-income people 
seeking bankruptcy relief, we should now see bankruptcy filing rates declining 
much more significantly in McAllen, Brownsville, and Morgantown than in other, 
more prosperous cities. 

Similarly, divorce status varies by city. The 2000 Census ascertained marital 
status for all persons aged 15 or older, classifying them as never married, 
married, separated, widowed, or divorced. 

The divorced percentage peaked in Reno-Sparks, NV, at 14.9% of all 
persons 15 years old or older. By contrast, the divorce rate was lowest in Provo- 
Orem, UT, at 4.97%. Looking at more populous venues, the percent divorced 
was only 6.2% in Nassau-Suffolk (Long Island). NY - also one of the peak cities 
in terms of the absence of low-income households. 

Again, if it were true that BAPCPA caused undue hardship for divorced 
people, then we should begin now to see filing rates falling in the high-divorce 
cities at a faster pace than in the low-divorce cities. 

Decile Group Results 

Low-income concentrations and divorce rates are only two of many 
demographic variables that differ significantly from city to city. 
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As a result, our first effort to examine the impact of BAPCPA was to 
find out If the rank-order positioning of the cities, measured by their 
bankruptcy filing rates, had changed In the post-BAPCPA period. 

SMR looked at all 379 metro areas of the nation and rank-ordered them by 
the bankruptcy filing rates per 1,000 adults for the 12 months ended September 
30, 2004 - a time period well before BAPCPA was passed or publicized. 

We put these cities into “decile” groups - 10 groups of equal size. In other 
words. Group #1 was comprised of the 38 metro areas that had the lowest filing 
rates in September, 2004. Group #2 was comprised of the next 38 metro areas 
with the second-highest filing rates at that time, and so on. Group #10 was 
comprised of the remaining 37 cities with the highest bankruptcy filing rates as of 
September, 2004. 

We then looked at the decile group rankings for the same cities for the 12 
months ended September 30, 2006. This time period was comprised of 1 1 
months during which BAPCPA was the law of the land, and one prior month 
when most BAPCPA provisions had not yet been implemented. 

Results of the decile group study are as shown in the spreadsheet 

DECILES.XLS. The data make clear that very little has changed in terms of 
the rank-order positioning of U.S. cities by bankruptcy rate. Bankruptcies 
have declined rather uniformly. 

Note first from the spreadsheet data that there was a wide range in 2004 
bankruptcy rates from Group 1 to Group 10. In the 1 0% of metro areas with the 
lowest filing rates, the average rate was 3.51 filings per 1 ,000 adults. In the last 
group, the average filing rate was 15.02 filings per 1 ,000. 

If you look at the column showing the 2006 average filing rates for the same 
groups, all numbers are lower. However, the rate still increases in 2006 as you 
go down the list, showing that all decile groups remain in the same order. 

Chart 1 in this spreadsheet plots the decile groups in 2004 on the X-axis and 
the decile groups for the same counties in 2006 on the Y-axis. 

We have drawn a linear trend line through the points. The r-squared 
correlation statistic for this line, measuring the closeness of fit between the 
points, is 0.9924. In statistics, an r-squared value of 1.000 represents perfect 
correlation, a rarely seen phenomenon. A statistic of 0.9924 indicates extremely 
close correlation. 

The decile group study does not mean that BAPCPA has had no effect on 
bankruptcy filings. Bankruptcies have in fact fallen significantly nationwide. 

The decile group study does mean, however, that BAPCPA (at least so 
far) has had no demonstrable, differential effect from one metro area to 
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another - even though metro areas do differ greatly in their demographic 
composition. 

In short, whatever caused some cities to have higher bankruptcy rates than 
others prior to BAPCPA stiil causes the same cities to have higher filing rates 
today. 


A Closer Look At Low-Income Concentrations 

SMR also took a closer look at the relationship between low-income 
concentrations and bankruptcy filing rates before and after BAPCPA 
implementation. 

See the spreadsheet INCOME.XLS. 

We again divided the 379 cities into 10 equal-sized groups, but this time 
rank-ordered by their percent of households earning less than $20,000 per year. 
Group #1 was comprised of cities that had the lowest concentration of these low- 
income households, ranging up to Group #10, with the highest concentration of 
low-income households. 

Chart #1 plots the bankruptcy rates of these groups for 12 months ended 
9/04 and for 12 months ended 9/06. As the chart shows, all 10 groups have 
seen fewer filings in the 2006 period, with a fairly consistent gap between the two 
lines. 

Chart #2 looks at the percentage difference of each group’s bankruptcy filing 
rate in 2004 over 2006. A simple average for the 10 groups was a filing rate 
exactly 50% higher in the 2004 period than in the 2006 period. 

In the wealthiest cities (with lowest concentrations of low-income 
households), the percent change was 52.2%, meaning that filings dropped more 
significantly than the national average. This is the opposite of what one would 
expect to see if BAPCPA were a special hardship for low-income people, which 
should have caused filing rates to change the least in wealthy cities. 

After Group #1 , the filing rate change dropped to 42.3%. It rose again 
thereafter, but not in perfect order. In Group #1 0, comprised of the cities with the 
greatest concentration of low-income households, the filing rate changed by 
51 .5%, just slightly higher than the national average change. 

Chart #2 plots the percent difference in filing rates from 2004 to 2006. A 
linear trend line through the points yields an r-squared correlation statistic of 
0.2886, showing poor correlation between low-income household concentrations 
and the percent change in bankruptcy filing rates. 
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Bankruptcy And Divorce Rates 

Divorce statistics from the Census also gave us the opportunity to review the 
relationship between divorce and bankruptcy filings. 

We again created 10 equal-sized groups of cities, but this time rank-ordered 
by their percentage of adults divorced in the year 2000 Census. For each group, 
we computed the average bankruptcy filing rate per 1 ,000 adults in the same 12- 
month periods ended in September of 2004 and 2006. 

See the spreadsheet DIVORCE.XLS for results. Group #1 was comprised of 
cities with the lowest divorce rates in the nation, ranging up to Group #10, with 
the highest divorce rates in the nation. 

Chart #1 plots the bankruptcy rates for each group in each of the two time 
periods. 

One of the first things you notice about this chart is that if you compare it 
against the low-income chart, you find that bankruptcy filings correlate better with 
divorce rates than with low-income household concentrations - a rather 
interesting fact. SMR first observed the strong correlation between divorce rates 
and bankruptcy rates in studies we did in 1996 and 1997, although many things 
other than divorce alone also can cause a bankruptcy filing. 

However, although divorce and bankruptcy do correlate, we see no change 
at all caused by the enactment of BAPCPA. 

Turn to Chart #2, which plots the percent difference in bankruptcy filing rates 
by divorce rate in 2004 versus 2006. Cities with the highest divorce rates 
experienced roughly the same change in bankruptcy filings as cities with the 
lowest divorce rates. A linear trend line through the points yields an r-squared 
correlation statistic of 0.0083, indicating virtually no correlation at all between 
divorce rate and change in bankruptcy rate from the pre-BAPCPA to the post- 
BAPCPA environments. 


Where Is The National Trend Headed? 

In this assignment, we also were asked to see if we could reliably project 
where national bankruptcy rates are headed in the post-BAPCPA period. 

It appears impossible to do so at the moment. Return to the spreadsheet 
USAQTR.XLS. 

Chart #2 shows total personal filings in the three quarterly periods that have 
occurred so far in the post-BAPCPA world. A linear trend line through the three 
points is relatively useless, pointing straight up as though filings will increase 
sharply and permanently going forward. 
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Chart #3 plots the same three points and attempts to plot a line that follows 
the points more tightly. This line is drawn with a polynomial equation to the 
second power, which is a method used statistically to make trend lines adhere 
more tightly to the points they describe. 

However, this method also fails to produce a reliable result. The slight 
increase in filings in the third quarter of 2006, versus the strong increase in the 
second quarter of 2006, causes the polynomial trend line to curve at the top. If 
extended further into the future, this trend line would turn down and would cause 
you to believe there will soon be no bankruptcy filings at all. 

The problem here is that three data points are not enough to produce 
reliable trend-line future estimates. 

Absent a reliable statistical method to forecast the future, we are left with 
guesswork. All we know for certain at this time is that as long as filings continue 
to increase quarterly, we can conclude that the national bankruptcy filing rate will 
continue moving back toward its prior levels. 

We don't know if the rate will ever fully return to those prior levels. It 
shouldn’t, if BAPCPA is successful in preventing bankruptcy fraud and misuse, 
which nearly all observers would agree had previously occurred in at least some 
filings. 


Conclusions 

Again, we would caution that this study was done soon after BAPCPA 
implementation. 

Bankruptcy filings by county and metro area are released only one way by 
the U.S. Courts, which is on a trailing 12-month basis. At the moment, even the 
most recent 12-month period includes a piece of the pre-BAPCPA period, 
meaning we are unable to make a pure-play comparison of filing rates before and 
after the law was implemented. 

However, at least so far, we see no indications at all that BAPCPA has 
caused any changes in filing rate patterns market-by-market. Instead, all 
geographies have experienced declines in filings in roughly the same proportion. 

Metro areas that had the highest filing rates two years before BAPCPA 
implementation still had the highest rates aftenwards. Metro areas with the 
lowest filing rates before BAPCPA still had the lowest rates afterwards, generally 
speaking. The correlation between metro area decile groups in their 2004 and 
2006 filing rates was so high as to be beyond debate. 
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More specifically, there is no evidence as yet of any change in filing rates 
caused by the prevalence of low-income households, or caused by the 
prevalence of divorced persons. 

All of these conclusions could change over time. We recommend another 
study of this sort be done again In six months or a year. 


Stu Feldstein 
SMR Research Corp. 
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Personal Bankruptcy Filings & Filing Rates, 1989-2006 
National Data 

Data: U.S. Courts, Census Bureau, SMR Research Corp. 

Excludes filings in U.S. territories. 

Copyright 2007 by SMR Research Corp., 300 Valentine St., Hackettstown NJ 
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Personal Bankruptcy Filings By Quarter Only 
National Data 

Data: U.S. Courts, SMR Research Corp. 

Copyright 2007 by SMR Research Corp., 300 Valentine St., Hackettst 
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Response to Post-Hearing Questions from Steve Bartlett, President and 
CEO, Financial Services Roundtable, Washington, DC 

QUESTIONS FOR STEVE BARTLETT 


1 . Ms. Burroughs describes a horrific situation in which she is struggling to pay her Chapter 
13 plan payments, make her monthly mortgage to CitiFinancial, and feed herself and her 
children, while her husband is deployed in Iraq. In fact, Ms. Burroughs’s attorney has 
suggested that CitiFinancial’s actions are a classic example of predatory mortgage 
lending and have led Ms. Burroughs to fde for bankruptcy. 

What is your assessment of the impact the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005 (2005 Act) has on homeowners, like Ms. 
Burroughs, facing foreclosure? 

Bankruptcy protection is still available for debtor, like Ms. Burroughs, who 
need it. In general, PL 109-8 did not substantially change the rights of 
homeowners who fall behind on a mortgage. The legislation did create 
significant penalties for mortgage lenders that do not properly credit 
payment received in a Chapter 13 plan. 

2. How are consumers in dire financial situations protected by the 2005 Act? 

First, consumers have access to higher quality credit counseling. Second, consumers 
may use 11 USC 502(k) to obtain voluntary debt relief outside of bankruptcy, which 
the Roundtable strongly supports. Finally, the regulations that govern attorney 
conduct will help consumers who, in the past, may have been misled about 
bankruptcy and its consequences. The FTC specifically warned consumers and 
policy makers about deceptive advertising. 

3. When you testified before the Senate Judiciary Committee last December, you stated that 
“we need to reach consumers much sooner in the financial cycle so that credit counseling 
can live up to its full potential. If consumers wait until they are completely underwater, 
counseling may not live up to its full potential.” 

How would you propose to reach consumers much sooner in the financial cycle? 

We are working with our member companies to identify consumers who fall 
behind early and direct them to DOJ-approved credit connseling through 
our website, mymoneymanagement.net. We also have a similar effort called 
H.O.P.E - the Homeownership Preservation Effort, where homeowners can 
talk to independent counselors about their options to save them from 
foreclosnre. 

4. How do you respond to the concerns of consumer advocates that the associated fees for 
filing a bankruptcy petition continue to hurt disproportionately those families forced to 
file for bankruptcy due to job loss, divorce, or worse, illness? 
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The fees mandated by law can be waived under the new law, using the in forma 
panperis provision. The high fees associated with attorneys' fees are more difficnlt 
to regnlate. 

5. How do you respond to the concerns of consumer advocates that the credit counseling 
requirement simply creates an unnecessary hurdle for many debtors who must eventually 
file for bankruptcy protection? 

The Roundtable believes that credit counseling, which may already be deterring 10 
percent of filers away from bankruptcy and into more appropriate options, has the 
potential to do great good in the long run. 

6. Over the nearly eight years that 200.5 Act was under consideration by Congress, we 
continuously heard that each American family was paying a S400 to $550 “bankruptcy 
tax” for profligate bankruptcy filings. 

Since the enactment of the Act two years ago, have interest rates dropped? 

Since enactment, the Federal Reserve has raised interest rates sever times. 

Has the cost of goods and services been lowered in response to the perceived 
savings resulting from the enactment of the 2005 Act’s reforms? 

As I stated during my oral testimony, it is too early to gauge the full cost 
savings effect of PL 109-8. However, as Clinton Treasury Secretary Larry 
Summers noted, high bankruptcy losses put upward pressure on interest 
rates, ft is therefore logical to assume that fewer losses will weaken such 
upward pressure. Additionally, there are many factors contributing to 
interest rates (for example, the Federal Reserve has raised interest rates 12 
times from 2004-2006) and the cost of goods and services. PL 109-8 helps 
reduce upward pressure on interest rates and the cost of good and services. 

7. Mr. Sommer in his testimony states, “Bankruptcy has gone from being a relatively low- 
priced proceeding that could be handled quickly and efficiently to being an expensive 
minefield of new requirements, tricks and traps traps that catch the innocent and 
unsuspecting debtor.” 

What is your response? 

Bankruptcy has been reformed to ensure that there is transparency and 
fuller disclosure for all stakeholders. The Roundtable believes these new 
requirements will increase public confidence in the bankruptcy system. The 
counseling requirements serve to help educate consumers. This education 
will help them avoid bankruptcy now or later. 


8. Consumer advocates indicate that many approved counseling and financial management 
training providers do not offer their services in language other than English or in a timely 
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manner. What is the Financial Services Roundtable doing to educate consumers with 
limited English language skills about pre-bankruptcy filing requirements? Is your 
website - mymoneymanagement.net - available in Spanish or other languages? 

The Roundtable and it member companies are committed to providing n a wide 
range of services and content in Spanish and other languages. Several approved 
credit counseling agencies provide counseling in numerous languages in addition to 
English. 

9. You note that there is higher percentage of people filing for chapter 13 relief. Isn’t 
possible that the reason for this is not the 2005 Act, but as a result of other factors, such 
as the imploding subprime mortgage market and attendant increase in foreclosures? 

The explanation for the higher percentage of Chapter 13 filers is unknown at this 
time. The filing rates are so low compared to historical levels, it would be 
premature to point to any one definitive explanation for the increased percentage of 
Chapter 13 cases post-reform. However, it is worth noting that Chapter 13s 
increased as a percentage immediately after the effective date of PL 109-8, which 
occurred before the current issues with suh prime mortgage foreclosures arose. 

1 0. Do you support making bankruptcy lest costly for honest, lower income debtors? 

PL 109-8 contains a provision to waive court fees and costs for low income 
consumers. The Routahle supports this provision. 

11. Credit Suisse in its March Update states that as a result of the 2005 Act “bankrupt 
borrowers are riskier” and that the “stringent means test also means more delinquent 
loans have to go into foreclosure directly rather than to bankruptcy,” and the 2005 Act “is 
directly responsible for the rising foreclosure rate since the end of 2005.” 

What is your response to these statements? 

The foreclosure rates are more likely driven hy increases monthly payments 
due to interest rate increases associated with ARM loans. As I stated earlier. 
Chapter 13 remains a viable option for homeowners. Because the means-test 
measures ability to pay for unsecured debts, it is highly unlikely to have 
much effect on payment ability for secured debts, such as mortgages. 

12. You noted that some estimate the “total cost savings to the American economy” as a 
result of the enactment of the 2005 Act to be “around $60 billion.” 

What are the factors comprising this estimate of $60 billion? 

Where have Americans experienced these tremendous savings? 


For example, are interest rates lower now than they were before the 2005 Act 
became law? 
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Are the prices of goods and services lower now? 

This estimate of economic savings was made by Senator Grassley during a 
previous bankruptcy hearing. 1 believe the estimate is based on losses 
foregone because bankruptcy filing rates have deelined so significantly. As I 
stated earlier in my oral testimony, interest rates and priees are driven a 
combination of factors. A sudden decrease in losses to the business 
community (as has happened with lower bankruptcy filing rates) is one 
positive factor that should reduce costs and promote economic growth. 

13. The District Court in Minnesota held that he 2005 Act’s prohibition against attorneys 
counseling their clients about incurring debt of any kind, including legitimate debt, in 
contemplation of bankruptcy to b an unconstitutional infringement of the First 
Amendment. The court reasoned: 

BAPCPA’s § 526(a)(4) limitation on speech extends beyond any need to protect 
the bankruptcy process. A lawyer who represents consumers contemplating 
bankruptcy bears the duty of zealous representation. Conversely, Congress does 
not have the power “top effect a serious and fundamental restriction on advocacy 
of attorneys,” If upheld, this law would prevent lawyers from adequately and 
competently advising their clients. As such, it unconstitutionally impinges on 
expressions protected by the First Amendment of the Constitution. 

What is your response? 

A financial institution lends to consumers on condition that the borrower 
promises to repay the debt according to the terms of the loan. When a 
consumer makes that promise to repay, knowing that he or she will not repay 
the debt but will instead Tde for bankruptcy, I believe the bankruptcy process 
is being abused. Bankruptcy should be reserved for honest borrowers who 
fall on hard times. Counseling a client to incur debt by promising to repay 
the debt while also advising the client to file for bankruptcy is not in the best 
tradition of legal practice. Section 526(a)(4) was specifically and wisely 
targeted to end this kind of abuse. 
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Response to Post-Hearing Questions from Henry J. Sommer, President, 
National Association of Consumer Bankruptcy Attorneys, Philadelphia, PA 


1 . As you state in your testimony, the Bankruptcy Abuse Prevention and Consumer 

Protection Act or 2005 (2005 Act) requires consumers to submit in connection with their 
bankruptcy cases extensive documentation, such as tax returns, payment advices, and 
bank statements, among other documents. 

What happens if a debtor simply does not have these documents? 

The answer to this question depends on several factors. If the documents don’t exist at 
all, such as for a debtor who cannot produce payment advices because she was unemployed for 
the last 60 days, the debtor can ordinarily file something to explain that. However, if the debtor 
simply does not have payment advices or other required documents she received, the debtor, or 
often her counsel, must expend time and expense to obtain them. If they cannot be obtained, the 
consequences depend on the different statutory rules for different types of documents. In some 
cases, the debtor can expend time and money to ask for waiver of the requirement. But with 
respect to others, such as tax returns or transcripts, there is no statutory provision giving the 
court the power to waive the requirement. Typically, the debtor will have to expend time and 
money to defend a motion to dismiss the case, arguing that the documents could not be provided 
due to circumstances beyond the control of debtor. If the debtor is not successful in excusing the 
failure to provide a required document, the entire bankruptcy case can be dismissed, and in 
practice many cases are dismissed because required documents were not filed, especially cases 
of debtors who do not have attorneys and may not know how to explain the absence of 
documents. 


2. If you could redraft the provision in the 2005 Act requiring credit counseling, how would 
you do that? 

My first choice would be to eliminate it. It is not serving the purpose for which it was 
enacted. Almost no debtors are deciding, after the credit counseling briefing, that a debt 
management plan is a better alternative for them, and it is a significant barrier to bankruptcy 
relief Insofar as the counseling might have an educational benefit, that goal is better served by 
the postpetition financial education course, given when the debtor is not in a panicked crisis 
mode. 

Short of eliminating the requirement, there should be more flexibility. Courts should be 
able to allow debtors to proceed with their cases if they received credit counseling more than 1 80 
days before the petition, or if they promptly remedy a failure to obtain counseling before the 
petition. There should also be more exceptions where counseling and a debt management plan 
cannot solve the debtor’s problem, such as when the debtor is facing foreclosure. 

3. You mention in your prepared testimony that the U.S. Trustee Program “has done 
virtually nothing to address” abuses by creditors in the bankruptcy system. Please 
describe some of these abuses. 

Some of these abuses include the very frequent overcharges in proofs of claims filed by 
mortgage companies, and in mortgage company motions for relief from the automatic stay. 

Many courts have decried the fact that the attorneys filing these motions have not reviewed the 
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payment records on which they are based, and in fact cannot even obtain copies of those records. 
Similarly, courts have found widespread fraud with respect to affidavits filed in support of such 
motions being signed in blank form, often months before they are submitted. Other cases have 
found widespread fraud with respect to claims for attorney’s fees by mortgage company 
attorneys. And there are also widespread cases of credit card company proofs of claims being 
submitted without required documentation, sometimes in excessive amounts, or on debts beyond 
the statute of limitations, or on debts which were discharged in a prior bankruptcy case. None of 
these abuses were uncovered by the U.S. Trustee program, which puts no resources into 
investigating such matters. 

4. With respect to your proposals intended to help families facing foreclosure, if they 

became law, could they have the unintended consequences of encouraging people to file 

for bankruptcy relief just so they can renegotiate their interest rates? 

There are many reasons why this would not happen, the primary one being that people do 
not file bankruptcy lightly. The costs are significant and the stigma of bankruptcy remains 
strong. Contrary to creditors’ claims that bankruptcy is used as a financial planning tool by 
people not facing great financial difficulty, the results of the means test have confirmed that 
bankruptcies are not filed by people who can afford to pay their debts. In fact, one study 
concluded that something like 1 5% of the population would benefit financially from filing 
bankruptcy. However, the filing rates are far below that percentage because people simply do 
not file unless bankruptcy is desperately needed. Although similar modification of automobile 
loans has been available since 1978, there has never been any evidence that debtors filed for 
bankruptcy simply to renegotiate their car loans. Nor was there any rush to file bankruptcy to 
write-down mortgage balances in those courts that allowed such modifications of mortgages in 
the years before the Supreme Court’s Nohehnan decision. 

5. If Chapter 13 debtors are allowed to modify mortgages on their principal residence, 

would this result in higher interest rates? 

No. The mortgage lenders themselves have repeatedly said they do not want to foreclose 
and would prefer loan modification because they do better financially if they do not have to take 
ownership of and sell distressed properties in a bad real estate market. Thus, by their own 
reckoning, the lenders would not suffer greater losses, which would be the only logical reason 
interest rates might rise. In fact, our proposal would remove an impediment to the loan 
modifications the lenders say they want, possibly leading to lower losses for them. In many 
cases, they have said they would like to consider modifications but are prohibited from doing so 
by the terms of some of the securitization trusts. Again, looking to the experience with cars, 
there is absolutely no evidence that the ability to modify car loans in chapter 13, paying the 
lender at least what it would receive if it repossessed, plus interest, has had any effect on auto 
loan interest rates. And, in the four judicial circuits where strip-down of mortgage loans was 
available for years before the Supreme Coml's Nohehnan decision, circuits with at least half of 
the nation’s population, there was no discernible effect on mortgage interest rates. 
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6. One of your legislative proposals seeks to prohibit the enforcement of mandatory 

arbitration clauses found in consumer contracts. 

Why are you seeking this prohibition? 

The law concerning the enforceability of arbitration clauses in bankruptcy proceedings is 
currently unclear. Some courts have declined to enforce such clauses because they recognized 
that an arbitrator cannot take into account the fact that bankruptcy is a multiparty proceeding, in 
which the court considers not only the interests of the debtor and the creditor involved, but also 
the impact on a possible bankruptcy plan, and on the other creditors and stakeholders involved in 
the bankruptcy case. Other courts, however, have held that a bankruptcy court is powerless to 
decide eases in which such clauses exist, even with respect to clearly predatory loans (which 
almost always contain mandatory arbitration clauses.) In addition, it has been widely recognized 
that consumers have no power to bargain over the inclusion of such clauses in their contracts, 
even if they understood (which they rarely do) that the clause deprives them of the right to go to 
court concerning a dispute with the lender. Lastly, requiring every dispute with a lender in a 
bankruptcy case to be diverted to arbitration severely hampers the ability to manage the case in 
one centralized forum, the bankruptcy court, as Congress intended in the Banlcruptcy Code. The 
law should be clarified to ensure that can happen. 



211 


Response to Post-Hearing Questions from Yvonne D. Jones, Director, Finan- 
cial Markets and Community Investment, U.S. Government Accountability 
Office, Washington, DC 


Responses to Questions for Yvonne Jones 
From the Hon. Linda Sanchez. 

Committee on the Judiciar\'. House of Representatives 


Question : In your statement, you note that GAO found that there were few formal 
complaints lodged against the credit counseling providers approved by the United States 
Trustee Program. Please describe the types of problems that these complaints concerned. 

Answer : 

As noted in our report on bankruptcy credit counseling (GAO-07-203), between October 
2005 and October 2006, the Trustee Program received 124 complaints about credit 
counseling and debtor education providers, out of more than 930,000 sessions. 

• Roughly one-third of these complaints involved problems with the counseling or 
education certificate — for example, that the certificate was not issued in a timely 
fashion or contained inaccurate information. 

• Roughly one-quarter alleged that the provider did not meet state licensing 
requirements. 

• Roughly one in five were related to the content of the counseling or education 
session — for example, alleging that it provided legal advice or was not sufficiently 
personalized. 

• About one in ten related to fees , most of which alleged that fees were not waived for 
debtors unable to pay; 

• A small number of complaints were related to other issues, such as difficulty in 
making an appointment. 

As our report noted, our review of the documentation associated with a selection of these 
complaints found that the Trustee Program took action to assess and follow up on each 
complaint, including notifying the relevant provider and asking for a response to the 
allegation. In a few cases, the provider acknowledged to the Trustee Program that the 
complaint had merit and responded accordingly — for example, refunding a fee to a client 
or implementing additional procedures to ensure staff compliance with relevant policies. 
In no case did a complaint result in the Trustee Program removing a provider from the 
approved list. 
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Question : You note that participants in the bankruptcy process largely believed that the 
financial management training course to be beneficial. It appears that you are not able to 
make the same assessment about credit counseling. What particular benefits did debtors 
cite about the financial training course? 

Answer : 

We did not speak directly to debtors during the course of our work. However, we did 
meet with many stakeholders who represented debtors or could speak to their 
experiences, including consumer groups, representatives of panel trustees and bankruptcy 
attorneys, and financial literacy experts. Overall, these parties generally agreed that the 
predischarge debtor education course was likely to help improve consumers’ financial 
literacy. For example, 

• An expert in the field of financial literacy noted that it is sensible for consumers 
emerging from bankruptcy to receive guidance on avoiding future debt and 
rebuilding credit. 

• The National Association of Chapter 1 3 Trustees noted that several years before 
the Bankruptcy Act took effect, the association established a similar debtor 
education course and that Chapter 13 debtors who took the course were more 
likely to successfully complete their repayment plans. 

• A representative of the Administrative Office of the U. S. Courts noted that 
individuals emerging from bankruptcy are in a “teachable momenf’ that puts them 
in a position to effectively reflect on their financial problems and learn strategies 
for better financial management. 

• An industry representative noted that any financial education debtors receive is 
beneficial given that most consumers have little understanding of basic financial 
stewardship principles, such as the impact of making only the minimum payment 
on credit cards. 
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Documents of personal bankruptcy filing of Shirley Jones Burroughs, 

Gastonia, NC 


FORM BIO (Official Form 10)(04/05) 


United States Bankruotcv Coun Western District of North Carolina 

PROOF OF CLAIM 

Name of Debtor Hoyt Burroughs 

Shirlev Burrouahs 

Case Number 07-301 39 

FILED 

U.S. Bankruptcy Court 

Western District of NC 

FEB 28 2007 

David E. Woich. Clerk 

THIS .SP.tCE IS fOk COURT USE ONLY 

NOTE: This form should not be used to make a claim for mi administrative expense arising after the commencement of the case. A 
Teouesr for oavnicm of an administrative e.xDensc mav be filed Dursuani lu 1 1 U.S.C. 5 JOj. 

Name of Creditor (The person or other entity to whom the debtor 
owes money or properly; 

CitiFinancial 

□ Check bo.x if you are aware that 
ai^oiic else has filed a proof of claim 
relating to your claim. Attach copy of 

statement giving particulars. 

□ Check bo-i* if you have never received 
any notices from the bankruptcy 
court in this case. 

0 Check box if the address differs from 
the address on the envelope sent to 
veu bv the court. 

Name and address where notices should be sent; 

P.O. BOX 70919 

CHARLOTTTE, NC 28272-0919 

Telephone number; 888-701-6280 

Account or oilier number by which creditor identifies debtor: 
20-0051-0245967 

Check here □ replaces 

if this claim □ amends a previously filed claim, dated; 

1. Basis for Claim 

D Goods sold O Retiree benefits as defined in 1 1 U.S.C. § 1 1 14(a) 

D Services performed ^ Wages, salaries, and compensaiion (fill out below) 

3 Money loaned Las' four digits of SS =?: 

Cl Personal injury/wrongful death Unpaid compensation for services performed 

O Taxes from to 

□ Other C'hde) 

2. Date debt was Incurred: 8/16/2002 

3. If court judgment, date obtained: 

1 Tnt-jl inmimf nfriuim 'itTimoraxe wac nieri- S: fl 198 218 81 0 135218.81 

(unsecured) (secured) (priority) (Total) 

If al! or part of your claim is secured or cntillcd to priority, also complete Item 5 or 7 bclow. 

13 Check liiLs box if claim includes interest or other charges in addition to the principal amount of the claim. Attach ilcmiaed statimcnt of all 
interest or additional charges. 

5. Secured Claim 

Schcck this box if your claim is secured by collateral 
(including a right of setoff) 

BricfDescription ofCollatcral: 

0 Real Estate LU Motor Vehicle 

O OlhiT 

Value ofCollatcral; S 135.218.81 

Aninniii nf nrrenmir. .iiirt nthnr rhart’cs al time case filed 
incliider! in secured claim, if nnv: S 14.789.03 

6. Unsecured Nonpriority Claim S 

□check this box if a) tliere is no collateral or lien securing 
your claim, or b) your claim exceeds the value of the 
property securing it, or if c) none or only part of your claim 
is entitled to priority. 

7. Unsecured Priority Claim 
□ Check this box ifyou have an unsecured priority claim 

Amount entitled to priority S 

Specify the priority of the claim: 

□ Wages, salaries, or commissions (up to SIO.ODO),* earned within 180 
days before filing of the bankmptcy petition or cessation of the debtor’s 
business, whichever is earlier - 1 1 U.S.C. § 5D7(a)(3|. 

□ Contributions to an employee benefit plan - 11 U.S.C. S 507(a)(4). 

□ Up to S2,225* of deposits toward purchase, lease, or rental of property 
or services for personal, family, or liousehold use - 1 1 U.S.C. § 

507(a)(6). 

□ Alimony, maintenance, or support owed to a spouse, former spouse, or 
child - 11 U.S.C, § 507(a)(7). 

□ Taxes or penalties owed lo govensmcntal units - 11 U.S.C. §507(a)(8)- 

□ Othcr- Specify applicable paragraph of 1 1 U.S.C. § 507(a)0- 

•Amounts are subject to adjietmeni on J/l/2007 and every 3 years thereafter with 

respect to cases commenced on or after the dateof adjustment. HO.OOOand 180-day 

limits aOBh lo cases Piled on or after 4/20/03. Pub. L. 109-8. 

8. Credits: The amount ofall payments on this claim has been credited and deducted for the purpose of 
intiking this proof of claim. 

9. Supporting Docuineuts: Aitcich copies of mpporiing doemuents. such as promissory notes, purchase 
orders, invoices, itemized statements of running accounts, contracts, court judgments, mortgages, security 
agreements, and evidence of perfection of lien. If the documents are not available, explain. If the 
documenis are voluminous, attach a summaiy. 

THIS SPACE IS FCR COURT USE ONLY 

Dale 

2/28/2007 

Sign and prim the name and title, if any, of the creditor or other person authorized to tile this 
claim (atlachcopy of power of attorney, if any); 

Filing a proof of claim electronically deems the claim signed by the 
creditor or authorized person 


Penatty/or preseiilingfrauduleBi claim: Fine of up lo S5U0.000 or imprisonmcni for up lo 5 vcars, oc both. 18U.S.C.§§ I52aftd 3571. 
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DEED OF TRUST 


SATlSFACnON: The debt secured ^ tbe wlUiia 
Deed of Trust together with tbe Note secured thereby 
has bees saSuGed is full. 

ttecanllng: Titne, Bool and Page 




Ta» faitcl Ideniifiei No. — ■ ■ • ■ — - — ■ 

This iDSUMiDcsa prepared by: anamda L STANCIEY 

Mail aiier recordtna to; CITIFIKAKCIAL SERVICES, 

me. 

1744 E. DDtON DliVD. 

SHELBY h'C 2S152 


I 08/16/2092 .nje 


<’BonDWM'). TbemtsiK b 
AKMICA L. STAKDLBX 

(Tnatee"). ■nieb«nefieia/y b ClTlPlKANCIM. SBBVlCEJ, me, 

, whfch i» a eorpontion wgawzM nod eiisUnj watoftelwof 

ndswaiE . and wfacse adititss is 

1744 B. DIXOH BLVI>. SHBLBY NC 28153 

(•Uadci*)- 

Bonswer owes Ifrtfif ibe pnaei{tal sum of 

OHB KUKDREO THIRtESH THOUBJUID HIHB HCNDREO THIRTY-EIGHT AMD 76/100 DOLLARS 
DoUsis (U.S. $ 113,518.76), Tbb debt itevidoiced by Borreuv't note dded tbe scoe 
date as this Security tngnmwrm ('Note’). «bi<ii provides (or t u o mlJ y p^ m et as , with the full 
debt, ifiutpeid earlier, due end payable on 09/03/2032 .IhuSeauiiy Insuwcn secuns 
to Leader (a) the npayswu of the debt evidenced by the Note, viib iouzest, and all 
reomls, exuniou and modiSMiocs; (b) die ptyinem of all other suxs. triib isietes, 
a dvanced qqAm- paragr^b 7 to pnxect the security of ibis Secoricy InarmsB it ; and (c) the 
perfcimnce of Bocrowtr's covesauis and aptesceiEs under thb Security Itanmaa and the 
Note. For this purpose, Borrower irrevocably ;r3cu and conveys to Ttuskc and Trusiee's 
succeston an) assigns, in tiuu, wob power of sale, the following described puberty located 
is GASTOM Cstmcy. North Caidloa; 


(Intentionally Left Blank) 


hcueei-s S^OCS Oclaln«l (s«cttxd»4> Copy (a 


/!)■ 




3031, PAGE 763, ASD WIFE cnfflOA L. SASB8B, W SET FORTH IN DEED BOOK 
3031 PAOB 765, QA.TED 12/20/1999 MJO RECORDED U/29/1999 OAflTOH COOHTY 
RECORDS. STATE OF NORTH CUtODINX. 



TO HAVE AJ^'D TO HOLD imlo Tnslee aoJ Tnutee'i stxosaor: wd usigci, 
foie^et, together with all the improve&ieas now or beteaftte metal os Die pio p eny, and 
all eaaaoKzas, rigfau, appunaaDces, rtnu, royallias. mioera], oil ml gas rights sid proriia. 
vtsa rights and stock sod ail fiuuies now or hotafcar a pm of the pn^uty. All 
teplaccmsua aal idditiOGs shall also be covmd by ihii SccuiUy tastrumm. Alt o( the 
foregoing ii lefored cotnihisSeoriiy Isstruiaect as the 'Propeny * 

BORROWER COVENANTS that Borrows is lawfully sri s rt of the eszats hardy 
cottveyed aiki has the righl to great end coovey (be Property icd diat the Property is 
umounbered. escept for escmdniica of rtconl. Borrower wanres ugl will drfnl 
geaerally the title to the Pn^ieny agaisst ail cUisu and deaaads, sutiyea to siy 
mctsznbreoces of record. 

THIS SECVRTTY INSTRUMENT combines uniform cweitmis for milBnal use and 
ootHtnironn covatanis with iimiud vaiiatioos by jwisdicticn ta wnainiie a unifomi 
aeciuny iastiuraail covarittg real property. 

UNIFORM COVENANTS. Borroves and I.cDiler covenas and agree as foilows: 

1. PayiDCDt of Ibtndpal and laicmt; Prcpaynsatil and Lata Charga. Borrever 
Aali p iuuy ly pay wbm due the priocipd of and iruerest on tbs d^ evidaecad by the Note 
aod sny piepaytoetE ud Lw char^ dt£ uader ibc Note. 

2. Funds for Taza usd IsioreDce. Subjea to applicable law or to a vritiea waiver 
by Leader, borrower shall pay to Lecder oa ihs day tomthiy payaisnts are due uhdea the 
Note, until ibe Note is paid in fuJL a sun ('Finis’) equal to ooe-twellUi of; (i) yeady taxes 
xxd issessoects nticb may attain prioiiiy ovs this Se^ity lostrumeni; (b) yearly leasehold 
payocass or ground rents on ihe Property, if any; (c) ycady hsaaid irwnunce pranhans; and 
(d) yearly raotigag; ittsuraoce pnmiunis, if any. These items are calied 'ocrow UaiB.‘ 

T m^ y assiiTuta (ha Fuizli due on (be basis of cunem and reasonable esZimalei of 
funue esaow items. 

Tim Funds shall be held in an iistinition lbs deposits or accoums of which ate iosund 
or guanineed by a federal or stait agency Oncladtoi Lende r if Lender ia such m ioaiiuDcin). 
t mlrr AjII apply the Funds to pay ibeescow iteus. Laoder nsy not charge for holding and 
ag^lying Um Fua&, anaiysiog dte acoHuit or verifying Ibe esenrw itgns, unless Leoder pays 
BoiToav idiettsi on itte Fuads at^ applicable law permits Lender to loaitE stxh a charge. 
Bonowei end Lenier may agree in writiiig dut interest dull bepaid «) ibeFuods. Unless an 
a g iivm eni is made or qrpBcable liw rcqidtes unoost to be paid, lender shall not be required 
to pay Bortotw any ioteresi or eacicisgs w the Funds. LendW give to Borower, svitbou: 
dur^ an acanioimg of the Funds sboving end its aod debits to the Funds aod the 
purpose for wtueb each ^it to the Furds was The Funds are pieifeed as additional 
security for the sums secured by this Security lostnEsxst. 

If the asoua of the FubSs bald by Lender, together with the fsntre cciahly paynson 

of W ffrwK pryahls prior to the due of the escrow irons, shall exceed the amoupl rvqrdred 
to |sy the esmow iictns vheo due, tbs excess shall be, xi Borrower'i cfxion, either ptonqiily 
ngwid (n Qjrtower or ciediied to Botiower on mmilily payments of Fuads, if die taousc of 
the Funds bdd by ier»i*c is not suOiclea: to pay the rscrow timr when due, Borrowtr shall 
pay CO Leader any atacnmi oecesaary tn mala up the deficisii;? in one or nare paynaxiis as 
tiqiumi by Lender. 


NC2S«I1.3 


Original (Recorded) CopyfBrasobl CopyfCustcresz) P>tt: 
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UOTT BOKSOtms SSISU^T OORKOUGBS 

0SA$/3002 

13. Lfsbbtkio AITcdlng Lendcr'i Rifats, If eucaoau m expintSas of tppliable 
Uu^s has lbs e?sa of widsriiig aoy piovision of Ub Noie oi lha SecuHty lostnaixm 
uneaforceable accoidm; n lu tsnui, tader, «i lu optioo, iray rs^uiie inaaaluie payrnsai in 
full of all sums uoind by ibis Security tusmiiDeiu an! nay l:vMe aay renMia petnined 
by puagiupb 19. If Vesdes excdses this opdoD. Lodet sMii uks tte st^ specified ia in 
second puagr^A of pui{i3[di 17. 

14. Noticce. Any noiic* to Borrower provided for io this Security Insnunieel elull be 

S'cveo by delivering i< or by naHiCig it by fist clsu nail unless applicabie law r equir es use of 
another neihod. The notice ebali be direcnri to (he FVoperty Address or any other address 
Borrower desiguies by satice lo Lender. Any notice to Lea^ riUI he pven by firai dass 
mail ID leader's addr^ staled bertis or any other Les^ler deslgnaus by notice to 

Borrowr. Any notice provided foi in thU Se^ty luinsDSU shall be deesDcd le have been 
given b Borrower v Lenler wben given as provided in this pangnph. 

15. Govenih^ Lair; SererablUty. ThU Seeuriiy Icastmeet shall be goveracd by 
feden] law and the law cf tie jurisdictioo is which the Property is located, to the event ibx 
any ptovisioii or clstse of ilus Secority lasr mmgn or the Notecaaflicts with applicable law, 
stiA mrflift shall not affets other provisloes of this Security tnsciuaieni or the Note wtueb 
can be given eflecs widiotn the coDlIkilag provision. To ibis end the piovUions of ibis 
Security Insuuneai and the Note arc declared lo be severable. 

16. Borrower's Copy. Borrower tbaJI be given one ctufomiid copy of ihe Note and 
of this Seeurily Instrumecl, 

17. Trwufer of the Property or a Bcnefldii lourest io Borrowir. If all or aiy pat 
of ihe Property or any imsest in it is sold or trsaaferiBl for if a baKfkuJ imetest m 
Botrower is told or u^emd and Borrower is not a naniral person) without Lender's prior 
written consent, Lender may, at its opdon, rtqnin imraediau payraem in full of ^ sums 
secuied by this Security hsmiment. However, this c^on shall not tie exercised by Lesaler if 
cxcrc'ise is prohibited by feders) Uw es of the date of this Security InsuuaBou 

If Lender exercises this option, Ifodw shall give Borrower notice of asedoaiion. The 
notice shall provide a period of ooc less than 30 days fiom the dat* the oodee is delivered or 
mailed within which Borrower must pay aS sums secured by this Security Insousies)!. If 
Borrower fails to pay thee sums piiof to the opinrios of this period, Loido may invokB any 
remedies pennined by ibli Se^iy inonimnu wiiboui farber noiice or Oanatu] on 
Bonower. 

18. BoiTDwer's Right to Refnrtate. If Borrower mcesi certam coodiriois, Borrower 
shall have tbe rigtu to have enforcoDeai of this Security Insmuneot discoRlimied at aay tune 
prm to the earlier of; (a) S d^ (or such olha period as applicable law ms; qiecify for 
teasstatemsoi) befoie sale of Use P i o p e i i y puntani to any power of sale cocuiiied in this 
Seeurity Icstniniient: or [b) eniiy of a judgnaent esfotcing this Security huaument. Those 
condicioiis are that Boiiuww. (a> pays Lender ell runs which tbeo would be due under this 
Security Instnaneai end ihe Note had oo scieicaiiaa occurred; <b) cures any defiulc of any 
other eovenants or agteetnents; (e) pays lU opecsei uswred in atfotcing tius Security 
Idsouscoi. incioding, but noi limi'od to, leasonahls anomeys' fees; aod <d) takes suidi action 
aa Lecda may ivascnahly requirt to assure that the Uea of ihii Security Insnunen, Lendcr'i 
righta in the Piopetty a^ Borr uw ci's obligation to pay die turns secured by this Seoxiity 
Instr u t i e nl sfaaQ cuntiiiue onchanged. l^xm reiiaiatemejl by Bonowv, this Security 
Instnitneni and ihe obligations secured hereby shall retmin fully eifcclive as 11 no accelerarioo 
had occurred. Howeve. dus right ‘a teiastate shall oat apply inihs cats of acedosion unde 
psagnphs 13 or 17. 

NON-UNIFORM COVENANTS. Bonower aad Lcnler further enveoam atd agree as 
follows: 

19. Aecclcntion: Xemedke. Lender sbaO give notice to Borrower prior to 
acedowllott foBowIng Bomwer'i breach of any cavestaot or agRCtncnt ia the Seoirtty 
Instnnnnit (bot oot prior Co ecceientlott oader pen^rwph 1.3 and 17 iniese applicable 
law prorides otberrise). Tbe ootlee shall specify: la) tbe driauil; (b) the eetiois required 
to cure the defiuh; (c) a dale, m less than 38 days (tom the date tbe nuke Is ^reis le 
Bomwer, by which thetkfauK laost be cared; and (d) that faUiirc to core the drfauhoo 
or beftre the date spewed In the notice may result lo BctricnUDa of the snou secured by 
this Security btstriBtieni tad sale of the Property. TTie ootio shall furlliCT tnfans 
Borrows ^ tbe li^ to rrisstaie afla acteloitloa asd tbe right le assert in tbe 
furedasirc pcooeedloc tbe Doe>Qiaeocc of a default or any otber deftsae of Borrower to 
accdmtloB and s^e. If the defioit b noC cured on or ^ore the dale spedllcd In tbe 
notice, Lender at la <^)doa may require ISDXDediate payment lo full of sUsonu secured by 
lids Seeurity lutnimesi witbetsi fimbtf deasaod and may Invoke the power of sale and 
any other cteMdles pesmitted by applicable law. Lender sball be eatatled lo ootlect ril 

Bcpenss iaeun e j In purssiiig tbe reoedles provldtd la tbbparagtapb 19, bdudbig, bet 
ool Uolced to, rtBSonablc attoiutyi' fees aad cosU of title evfdeice. 

Mcueai-S Wiccu oclpinal (aaesrdwd) cepylBzoneh) cepytCusCoMc] pipSatr 
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HOYT SORROOCHS SMIRLBY BURROtJGBS 




U Lcsdcr israks (be pootr of ule, ftad IT It b dHtnoined ta t bearing lidd in 
McoHasce with ippUablc law tiai Tralee out poceed tc sale, Tnstee ^11 Uke sudi 
■olou regarding aolJcc oT ale and Aall gire sucb oslka to Borrower and to otber 
(Kssoaa u applkabte Uw ma)' require. Uto- Uu Unc tequltv) bj' eppUesUe law and 
after pubUcadon of the sctla of side, Tnulee, wUhetd deotod oe Borrowo-. shall sell 
the PropeelY et public euctioti to tbe highest bidder at the time sad pl»^ and imdcr tbe 
taas deslgtmlcd ta the noOct of sale Is «« or more pacteb tod In aa; order Tnioee 
doermincs. Lender or iodesigsee ms}' purdiase the Pnpoiy at aay sale. 

Trustee shall deltTB- to the pondiaMr 'rnisiec's de^ cnoreYliif! the P rop er ty 
withmii any covenant « wamitty, espresMd or tm;Ucd. Tbe ndtab to tbe Trotee's 
dead shall be prlma fbde cvidcocc of the truth of the BtattsaaiEs made tberela. Trustee 
shall apply the pneeeds el tbe sale in the fotlowiiig order: (a) to the expenses of the sale, 
todays, bat DM Umlted to, Trtalte’s fees of S % e4 the gross sde price; (b) to aU 
sums secured by tbb Seeurily iistniaiat; aod (c) any acess u tbe pessoa or pessans 
legally eoucfcd to tt 

10. Lender in ftsMsfam. UpooacceletaiiQiuitdeTpngiaph lOorabaidacinauof 
tbe PiDpeity, Lender (io perMO, by agna « by judicially ippoiaied rerive) shall be entitled 
to ciner upon, lake possessoo a( and icatiaje the Propeny sad to collect the reus of dse 
Prof:^ iaciuding Ctote past due. Any koc colleoed by laww «r the receive shall be 
applied 6rsi to paymeu of the costs of tsaugetnem oC die Pi^ieny ml collectioo of rents, 
i n dudi n g. but oot linnted to, receiver's fas. ptetniams on reriver'i boods and reasoaahle 
anocKyg' fees, and Qics to the tuntt secured by mis tiecutiiy Icsoucm. 

21, Release. Upoa psymau of all nmu secuted by this Seeority lostnucml. Lealei 
or Tiustee shall caned this Security Instreoreu without ctistge to Bonuwg. If Tnsiee is 
requested to lelcase this Scatriiy lostrunieni. lU notes evidsidiis 't»*^ teewed by this 
SecMiity Itstruirati stall be arrimtlered to Titistee. Bonower dull pay any tecotdaiioa eons. 

22. SuhstltuleTHisue. Leader may from tinte to tboe renove Tniaee sod appoiia a 
so tccss of trustee to asy Trustee qipoinied hesevader by an ioxiunem recotded is tbe county 
in which dlls Scuirity liBrnuneat it reco r ded, Wktioui eocveyaoce or the Property, Uib 
scccesscr trustee shall sti cce e d to all the title, power sod duties confand tspos Trustee herin 
and by applicable law. 
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Case No,: 07-30139 


Exhibit 'A' 


w. -s^uioy 

^ No. XXX-)«-7442 

AC*.ss: 6836 LEWIS ROAD 

GASTONIA, NO 28052- 
No.: 20-0051.0246967 
"ling pelltlon 01/22/07 H.I.. , 

oRs) °»»J claimant 5135,213 8, 

arrearages owed 83 0101/22/07 ih a 
---- 01/03/2007 ;r:: 

Charges 


WlCtaSL Jotal 
^ 70511 - 

- M67.4 

I'*, 008.92 
75.00 


Subtotal; 
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' E Division 

Po Box 30C97 
CHarlolle, NC 282300097 

* p=S?5=-- ” 

burroSg™"'*''' burroughsssh 

Baokruolcy Clark: 

Enclosed oles^o fin>4 

'acaive a ^proJ^heaS ” laalrl, so ,ta, 

“aaar i„ resarOa ,o Zs cS?^ " "’“"aas tha 

a" payments ,o: 

CitlFinancial, Inc 
^ O- Box 70919 
'^''=*"8. NC 28272-0919 

^^-^™.ryo„roo„3IOar3,lp„|„miaaa,.e, 

o/ncerely, 

David Barneif 
Enclosure 
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Compound Period : Monthly 

Nominal Annual Rate .... 11.924 % 


CASH FLOW DATA 


Event 

Date 

Amount 

Number 

Period 

End Date 

1 Loan 

2 Payment 

3 Payment 

08/16/2002 

10/03/2002 

11/03/2002 

113,938.76 

1,621.41 

1,167.57 

1 

1 

359 

Monthly 

09/03/2032 


AMORTIZATION SCHEDULE - Normal Amortization 



Date 

Payment 

Interest 

Principal 

Balance 

Loan 

08/16/2002 




113,938.76 

1 

10/03/2002 

1,621.41 

1,808.80 

187.39- 

114.126.15 

2 

11/03/2002 

1,167.57 

1,134.02 

33.55 

114,092.60 

3 

12/03/2002 

1,167.57 

1,133.69 

33,88 

114,058.72 

2002 Totals 

3.956.55 

4,076.51 

119.96- 


4 

01/03/2003 

1,167.57 

1,133.35 

34,22 

114,024.50 

5 

02/03/2003 

1,167.57 

1,133.01 

34.56 

113,989.94 

6 

03/03/2003 

1.167.57 

1,132.67 

34,90 

113,955.04 

7 

04/03/2003 

1,167.57 

1,132.32 

35.25 

113,919.79 

8 

05/03/2003 

1,167.57 

1.131.97 

35.60 

113,884.19 

9 

06/03/2003 

1,167.57 

1,131.61 

35.96 

113,848.23 

10 

07/03/2003 

1,167.57 

1,131.26 

36.31 

113,811.92 

11 

08/03/2003 

1,167,57 

1,130.90 

36,67 

113,775.25 

12 

09/03/2003 

1,167.57 

1,130.53 

37,04 

113,738.21 

13 

10/03/2003 

1,167.57 

1,130.16 

37,41 

113,700.80 

14 

11/03/2003 

1,167.57 

1,129.79 

37,78 

113,663.02 

15 

12/03/2003 

1,167,57 

1,129.42 

38.15 

113.624.87 

2003 Totals 

14,010.84 

13,576.99 

433.85 


16 

01/03/2004 

1,167.57 

1,129.04 

38,53 

113,586.34 

17 

02/03/2004 

1,167.57 

1,128.66 

38.91 

113,547.43 

18 

03/03/2004 

1,167.57 

1,128.27 

39.30 

113.508.13 

19 

04/03/2004 

1,167.57 

1,127.88 

39.69 

113.468.44 

20 

05/03/2004 

1,167.57 

1,127.43 

40.09 

113.428.35 

21 

06/03/2004 

1,167.57 

1,127.09 

40.48 

113,387.87 

22 

07/03/2004 

1,167.57 

1,126.68 

40.89 

113,346.98 

23 

08/03/2004 

1,167.57 

1,126.28 

41.29 

113,305.69 

24 

09/03/2004 

1,167.57 

1,125.87 

41,70 

113,263.99 

25 

10/03/2004 

1,167.57 

1,125.45 

42.12 

113,221.87 

26 

11/03/2004 

1,167.57 

1,125.03 

42,54 

113,179.33 

27 

1 2/03/2004 

1,167,57 

1,124.61 

42,96 

113,136.37 

2004 Totals 

14,010,84 

13,522.34 

488.50 


28 

01/03/2005 

1,167.57 

1,124.18 

43.39 

113,092.98 

29 

02/03/2005 

1,167.57 

1,123.75 

43.82 

113,049.16 

30 

03/03/2005 

1,167.57 

1,123.32 

44.25 

113,004.91 
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Date 

Payment 

Interest 

Principal 

Balance 

31 04/03/2005 

1,167.57 

1,122.88 

44.69 

112,960.22 

32 05/03/2005 

1.167.57 

1.122.43 

45,14 

112,915.08 

33 06/03/2005 

1,167,57 

1,121.99 

45.58 

112,869.50 

34 07/03/2005 

1,167.57 

1.121.53 

46.04 

112.823.46 

35 08/03/2005 

1,167,57 

1.121.07 

46.50 

112,776.96 

36 09/03/2005 

1.167.57 

1.120.61 

46.96 

112.730.00 

37 10/03/2005 

1.167.57 

1,120.15 

47.42 

112,682,58 

38 11/03/2005 

1,167.57 

1,119.67 

47.90 

112,634.68 

39 12/03/2005 

1.167,57 

1,119.20 

48.37 

112,586,31 

2005 Totals 

14.010.84 

13,460.78 

550.06 


40 01/03/2006 

1,167.57 

1,118.72 

48.85 

112,537,46 

41 02/03/2006 

1,167.57 

1,118.23 

49.34 

112,488.12 

42 03/03/2006 

1,167.57 

1,117.74 

49,83 

112,438.29 

43 04/03/2006 

1,167.57 

1,117.25 

50.32 

112,387,97 

44 05/03/2006 

1,167.57 

1,116.75 

50,82 

112,337,15 

45 06/03/2006 

1,167.57 

1,116.24 

51.33 

112,285.82 

46 07/03/2006 

1,167.57 

1.115.73 

51.84 

112.233.98 

47 08/03/2006 

1,167.57 

1.115.22 

52.35 

112.181.63 

48 09/03/2006 

1.167.57 

1,114.70 

52.87 

112,128.76 

49 10/03/2006 

1,167.57 

1,114.17 

53.40 

112,075.36 

50 11/03/2006 

1.167.57 

1,113.64 

53.93 

112,021.43 

51 12/03/2006 

1.167.57 

1,113.11 

54.46 

111.966.97 

2006 Totals 

14,010.84 

13,391.50 

619,34 


52 01/03/2007 

1,167.57 

1,112.56 

55.01 

111,911,96 

53 02/03/2007 

1,167.57 

1,112.02 

55.55 

111,856.41 

54 03/03/2007 

1,167.57 

1,111.47 

56.10 

111,800.31 

55 04/03/2007 

1,167.57 

1,110.91 

56.66 

111,743.65 

56 05/03/2007 

1.167.57 

1,110.35 

57.22 

111,686.43 

57 06/03/2007 

1.167.57 

1,109.78 

57.79 

111.628.64 

58 07/03/2007 

1,167.57 

1,109.20 

58.37 

111,570.27 

59 08/03/2007 

1.167.57 

1,108.62 

58,95 

111.511.32 

60 09/03/2007 

1,167.57 

1,108.04 

59,53 

111,451.79 

61 10/03/2007 

1,167.57 

1,107.45 

60,12 

111,391.67 

62 11/03/2007 

1,167.57 

1,106.85 

60.72 

111,330,95 

63 12/03/2007 

1.167.57 

1,106.24 

61.33 

111,269.62 

2007 Totals 

14.010.84 

13,313.49 

697.35 


64 01/03/2008 

1,167.57 

1,105.63 

61.94 

111.207,68 

65 02/03/2008 

1,167.57 

1,105.02 

62.55 

111.145.13 

66 03/03/2008 

1,167.67 

1,104.40 

63.17 

111,081.96 

67 04/03/2008 

1.167.57 

1,103.77 

63.80 

111.018.16 

68 05/03/2008 

1,167.67 

1.103.14 

64.43 

110,953,73 

69 06/03/2008 

1,167.57 

1,102.50 

65.07 

110.888.66 

70 07/03/2008 

1,167.57 

1,101.85 

65.72 

110,822.94 

71 08/03/2008 

1,167.67 

1,101.20 

66.37 

110,756.57 

72 09/03/2008 

1,167,57 

1,100.54 

67.03 

110,689.54 

73 10/03/2008 

1,167.57 

1,099.87 

67.70 

110,621.84 

74 11/03/2008 

1,167,57 

1,099.20 

68.37 

110,553.47 

75 12/03/2008 

1,167.57 

1,098.52 

69,05 

110.484.42 
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Date 

Payment 

Interest 

Principal 

Balance 

2008 Totals 

14.010.84 

13,225.64 

785.20 


76 

01/03/2009 

1.167.57 

1,097.83 

69,74 

110.414.68 

77 

02/03/2009 

1.167.57 

1,097.14 

70.43 

110.344.25 

78 

03/03/2009 

1,167.57 

1,096.44 

71.13 

110.273.12 

79 

04/03/2009 

1,167.57 

1,095.73 

71,84 

110,201.28 

80 

05/03/2009 

1,167.57 

1,095.02 

72.55 

110,128.73 

81 

06/03/2009 

1,167.57 

1,094.30 

73.27 

110.055.46 

82 

07/03/2009 

1.167.57 

1,093.57 

74.00 

109-981.46 

83 

08/03/2009 

1,167.57 

1,092.84 

74.73 

109,906.73 

84 

09/03/2009 

1.167.57 

1,092.09 

75,48 

109,831.25 

85 

10/03/2009 

1.167.57 

1,091.34 

76,23 

109,755.02 

86 

11/03/2009 

1,167.57 

1,090.58 

76.99 

109,678.03 

87 

12/03/2009 

1,167.57 

1,089.82 

77.75 

109,600.28 

2009 Totals 

14,010.84 

13,126.70 

884,14 


88 

01/03/2010 

1.167.67 

1,089.05 

78.52 

109,521.76 

89 

02/03/2010 

1,167.57 

1,088.27 

79.30 

109,442.46 

90 

03/03/2010 

1,167.57 

1,087.48 

80.09 

109,362.37 

91 

04/03/2010 

1,167.57 

1,086.68 

80.89 

109,281.48 

92 

05/03/2010 

1,167.57 

1.085.88 

81.69 

109,199.79 

93 

06/03/2010 

1,167.57 

1.085.07 

82.50 

109,117.29 

94 

07/03/2010 

1,167.57 

1,084.25 

83.32 

109.033.97 

95 

08/03/2010 

1,167.57 

1 ,083.42 

84.15 

108.949.82 

96 

09/03/2010 

1,167.57 

1,082.58 

84.99 

108,864.83 

97 

10/03/2010 

1,167.57 

1,081.74 

85,83 

108,779.00 

98 

11/03/2010 

1,167.57 

1,380.89 

86.68 

108,692.32 

99 

12/03/2010 

1,167.57 

1,380.03 

87.54 

108,604.78 

2010 Totals 

14,010.84 

13,315.34 

995.50 


100 

01/03/2011 

1,167.57 

1,379.16 

88.41 

108,516.37 

101 

02/03/201 1 

1,167.57 

1,078.28 

89,29 

108,427.08 

102 

03/03/201 1 

1,167.57 

1,377.39 

90.18 

108,336.90 

103 

04/03/201 1 

1,167.57 

1,376.49 

91.08 

108,245.82 

104 

05/03/201 1 

1,167.57 

1,375.59 

91,98 

108,153.84 

105 

06/03/201 1 

1.167.57 

1.374.67 

92.90 

108,060.94 

106 

07/03/201 1 

1,167.57 

1,373.75 

93.82 

107,967.12 

107 

08/03/201 1 

1,167.57 

1,372.82 

94.75 

107.872.37 

108 

09/03/201 1 

1,167.57 

1,371.88 

95.69 

107,776.68 

109 

10/03/2011 

1,167.57 

1,370.93 

96.64 

107,680.04 

110 

11/03/2011 

1,167.57 

1.369.97 

97.60 

107,582.44 

111 

12/03/2011 

1,167.57 

1.069.00 

98.57 

107,483.87 

2011 Totals 

14,010.84 

12,889.93 

1,120.91 


112 

01/03/2012 

1,167.57 

1,068.02 

99.55 

107.384.32 

113 

02/03/2012 

1,167.57 

1,067.03 

100.54 

107,283.78 

114 

03/03/2012 

1,167.57 

1,066.03 

101.54 

107,182.24 

115 

04/03/2012 

1,167.57 

1,065.02 

102.55 

107,079.69 

116 

05/03/2012 

1,167.57 

1,064.00 

103.57 

106,976.12 

117 

06/03/2012 

1,167.57 

1,062.97 

104,60 

106,871.52 

118 

07/03/2012 

1,167.57 

1,061.93 

105.64 

106,765.88 
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Date 

Payment 

Interest 

Principal 

Balance 

119 08/03/2012 

1.167.57 

1,060.88 

106.69 

106,659.19 

120 09/03/2012 

1.167.57 

1,059.82 

107.75 

106,551,44 

121 10/03/2012 

1,167.57 

1,058.75 

108.82 

106,442.62 

122 11/03/2012 

1,167.57 

1,057.67 

109,90 

106.332.72 

123 12/03/2012 

1,167.57 

1,056.58 

110.99 

106,221.73 

2012 Totals 

14.010.84 

12,748.70 

1,262,14 


124 01/03/2013 

1.167,57 

1,055.48 

112,09 

106,109.54 

125 02/03/2013 

1,167,57 

1,054.36 

113.21 

105,996.43 

126 03/03/2013 

1,167,57 

1,053.24 

114.33 

105.882.10 

127 04/03/2013 

1,167,57 

1.052.10 

115.47 

105,766.63 

128 05/03/2013 

1.167.57 

1,050.95 

116.62 

105,650.01 

129 06/03/2013 

1,167.57 

1,049.80 

117.77 

105,532.24 

130 07/03/2013 

1,167.57 

1,048.63 

118.94 

105,413.30 

131 08/03/2013 

1,167.57 

1,047.44 

120,13 

105,293.17 

132 09/03/2013 

1,167.57 

1.046.25 

121.32 

105,171.85 

133 10/03/2013 

1,167.57 

1,045.04 

122.53 

105,049.32 

134 11/03/2013 

1,167.57 

1,043.83 

123.74 

104,925.58 

135 12/03/2013 

1,167.57 

1,342.60 

124.97 

104,800.61 

2013 Totals 

14,010.84 

12,589.72 

1,421.12 


136 01/03/2014 

1,167.57 

1,341.36 

126.21 

104,674.40 

137 02/03/2014 

1,167.57 

1,040.10 

127.47 

104,546.93 

138 03/03/2014 

1,167.57 

1.038.83 

128.74 

104,418.19 

139 04/03/2014 

1,167.57 

1,037.56 

130.01 

104,288.18 

140 05/03/2014 

1,167.57 

1,036.26 

131,31 

104,156.87 

141 06/03/2014 

1,167.57 

1,034.96 

132,61 

104,024.26 

142 07/03/2014 

1,167.57 

1,033.64 

133,93 

103.890.33 

143 08/03/2014 

1,167.57 

1,032.31 

135,26 

103.755.07 

144 09/03/2014 

1,167.57 

1,030.97 

136,60 

103,618.47 

145 10/03/2014 

1,167,57 

1,029.61 

137,96 

103.480.51 

146 11/03/2014 

1,167.57 

1,028.24 

139.33 

103,341.18 

147 12/03/2014 

1,167.57 

1,026.85 

140,72 

103,200.46 

2014 Totals 

14,010.84 

12,410.69 

1,600.15 


148 01/03/2015 

1,167.57 

1,025.46 

142.11 

103.058.35 

149 02/03/2015 

1,167.57 

1,024.04 

143,53 

102.914.62 

150 03/03/2015 

1,167.57 

1,022.62 

144.95 

102,769.87 

151 04/03/2015 

1,167.57 

1,021.18 

146.39 

102,623.48 

152 05/03/2015 

1,167.57 

1,019.72 

147,85 

102,475.63 

153 06/03/2015 

1,167.57 

1,018.25 

149.32 

102,326.31 

154 07/03/2015 

1,167.57 

1,016.77 

150.80 

102,175.51 

155 08/03/2015 

1,167.57 

1,015.27 

152.30 

102,023.21 

156 09/03/2015 

1,167.57 

1,013.76 

153.81 

101,869.40 

157 10/03/2015 

1,167.57 

1,012.23 

155.34 

101,714.06 

158 11/03/2015 

1,167.57 

1,010.69 

156,88 

101,557.18 

159 12/03/2015 

1,167.57 

1,009,13 

158.44 

101,398.74 

2015 Totals 

14,010.84 

12,209.12 

1,801.72 


160 01/03/2016 

1,167.57 

1,007.55 

160,02 

101,238.72 

161 02/03/2016 

1,167.57 

1,005.96 

161.61 

101,077.11 
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Date 

Payment 

Interest 


Principal 

Balance 

162 

03/03/2016 

1.167.57 

1,004.36 


163.21 

100,913.90 

163 

04/03/2016 

1.167.57 

1,002.73 


164,84 

100,749,06 

164 

05/03/2016 

1,167.57 

1,001.10 


166.47 

100,582.59 

165 

06/03/2016 

1,167.57 

999.44 


168.13 

100,414.46 

166 

07/03/2016 

1,167.57 

997.77 


169.80 

100,244,66 

167 

08/03/2016 

1.167,57 

996.08 


171.49 

100.073.17 

168 

09/03/2016 

1.167.57 

994.38 


173.19 

99,899,98 

169 

10/03/2016 

1,167.57 

992.66 


174.91 

99,725.07 

170 

11/03/2016 

1,167.57 

990.92 


176.65 

99,548.42 

171 12/03/2016 

2016 Totals 

1.167.57 

14.010,84 

989.17 

11,982.12 


178.40 

2,028,72 

99.370.02 

172 

01/03/2017 

1.167.57 

987.39 


180,18 

99,189.84 

173 

02/03/2017 

1,167.57 

985.60 


181.97 

99,007.87 

174 

03/03/2017 

1,167.57 

983.80 


183.77 

98,824,10 

175 

04/03/2017 

1,167.57 

981.97 


185.60 

98,638,50 

176 

05/03/2017 

1,167.57 

980.13 


187,44 

98,451.06 

177 

06/03/2017 

1,167.57 

978.26 


189.31 

98.261.75 

178 

07/03/2017 

1,167.57 

976.38 


191.19 

98,070.56 

179 

08/03/2017 

1.167.57 

974.48 


193.09 

97.877.47 

180 

09/03/2017 

1.167.57 

972.56 


195,01 

97.682.46 

181 

^0/03/2017 

1,167.57 

970.63 


196.94 

97.485.52 

182 

M/03/2017 

1.167.57 

968.67 


198.90 

97,286.62 

183 ^2/03/2017 

2017 Totals 

1.167.57 

14.010.84 

966.69 

11,726.56 


200.88 

2,284.28 

97,085.74 

184 

01/03/2018 

1.167.67 

964.70 


202,87 

96,882.87 

185 

02/03/2018 

1,167.57 

962.68 


204.89 

96,677.98 

186 

03/03/2018 

1,167.57 

960.64 


206.93 

96.471.05 

187 

04/03/2018 

1.167.57 

958.59 


208.98 

96.262.07 

188 

05/03/2018 

1,167.57 

956.51 


211.06 

96.051.01 

189 

06/03/2018 

1,167.57 

954.41 


213,16 

95.837.85 

190 

07/03/2018 

1,167.57 

952.30 


215.27 

95,622.58 

191 

08/03/2018 

1,167.57 

950.16 


217.41 

95,405.17 

192 

09/03/2018 

1,167.57 

948.00 


219,57 

95,185.60 

193 

10/03/2018 

1,167.57 

945.82 


221.75 

94,963.85 

194 

11/03/2018 

1,167.57 

943.61 


223.96 

94,739.89 

195 12/03/2018 

2018 Totals 

1,167.57 

14,010.84 

941.39 

11,438.81 


226.18 

2,572.03 

94,513.71 

196 

01/03/2019 

1,167.57 

939.14 


228.43 

94,285.28 

197 

02/03/2019 

1,167.57 

936.87 


230.70 

94,054.58 

198 

03/03/2019 

1,167.57 

934.53 


232,99 

93,821.59 

199 

04/03/2019 

1,167.57 

932.26 


235.31 

93-586.28 

200 

05/03/2019 

1,167.57 

929.92 


237.65 

93,348.63 

201 

06/03/2019 

1,167.57 

927.55 


240.01 

93.108.62 

202 

07/03/2019 

1,167.57 

925.18 


242.39 

92,866.23 

203 

08/03/2019 

1,167.57 

922.77 


244,80 

92,621.43 

204 

09/03/2019 

1,167,57 

920.34 


247.23 

92,374.20 

205 

10/03/2019 

1,167.57 

917.88 


249,69 

92,124.51 

206 

11/03/2019 

1,167.57 

915,40 


252.17 

91,872.34 
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Date 

Payment 

Interest 

Principal 

Balance 

207 12/03/2019 

1,167.57 

912.89 

254.68 

91,617.66 

2019 Totals 

14,010.84 

11,114.79 

2.896.05 


208 01/03/2020 

1,167.57 

910,36 

257.21 

91,360.45 

209 02/03/2020 

1,167,57 

907.81 

259.76 

91,100.69 

210 03/03/2020 

1,167.57 

905.23 

262.34 

90.838.35 

211 04/03/2020 

1,167.57 

902.62 

264.95 

90.573,40 

212 05/03/2020 

1,167.57 

899.99 

267.58 

90,305.82 

213 06/03/2020 

1,167.57 

897.33 

270.24 

90.035.58 

214 07/03/2020 

1,167.57 

894.64 

272.93 

89,762.65 

215 08/03/2020 

1,167.57 

891.93 

275.64 

89,487,01 

216 09/03/2020 

1,167.57 

889,19 

278.38 

89,208,63 

217 10/03/2020 

1,167.57 

886,42 

281.15 

88,927.48 

218 11/03/2020 

1,167.57 

883.63 

283.94 

88,643.54 

219 12/03/2020 

1,167.57 

880.81 

286.76 

88,356.78 

2020 Totals 

14,010.84 

10,749,96 

3.260,88 


220 01/03/2021 

1,167.57 

877.96 

289.61 

88,067.17 

221 02/03/2021 

1,167.57 

875.08 

292.49 

87,774.68 

222 03/03/2021 

1,167.57 

872.18 

295.39 

87,479.29 

223 04/03/2021 

1,167.57 

869.24 

298.33 

87,180.96 

224 05/03/2021 

1,167.57 

866.28 

301.29 

86,879.67 

225 06/03/2021 

1,167.57 

863.28 

304.29 

86.575.38 

226 07/03/2021 

1,167.57 

860.26 

307.31 

86,268.07 

227 08/03/2021 

1,167.57 

857.21 

310.36 

85,957.71 

228 09/03/2021 

1,167.57 

854.12 

313.45 

85,644,26 

229 10/03/2021 

1,167.57 

851.01 

316.56 

85,327.70 

230 11/03/2021 

1,167,57 

847,86 

319.71 

85,007,99 

231 12/03/2021 

1,167.57 

844,69 

322.88 

84,685.11 

2021 Totals 

14,010.84 

10,339.17 

3,671.67 


232 01/03/2022 

1,167.57 

841,48 

326.09 

84,359.02 

233 02/03/2022 

1,167.57 

838.24 

329.33 

84,029.69 

234 03/03/2022 

1,167.57 

834.96 

332.61 

83,697.08 

235 04/03/2022 

1,167.57 

831.66 

335.91 

83.361,17 

236 05/03/2022 

1,167.57 

828.32 

339,25 

83,021.92 

237 06/03/2022 

1.167.57 

824.95 

342,62 

82,679.30 

238 07/03/2022 

1,167.57 

821.55 

346.02 

82,333.28 

239 08/03/2022 

1,167.57 

818.11 

349.46 

81,983.82 

240 09/03/2022 

1,167.57 

814.64 

352.93 

81,630.89 

241 10/03/2022 

1,167.57 

811.13 

356.44 

81,274.45 

242 11/03/2022 

1,167.57 

807.59 

359.98 

80,914.47 

243 12/03/2022 

1,167.57 

604.01 

363.56 

80,550.91 

2022 Totals 

14,010.84 

9,876.64 

4.134.20 


244 01/03/2023 

1,167.57 

800.40 

367.17 

80,183.74 

245 02/03/2023 

1,167.57 

796,75 

370.82 

79,812.92 

246 03/03/2023 

1,167.57 

793.06 

374.51 

79,438.41 

247 04/03/2023 

1,167.57 

789.34 

378.23 

79,060.18 

248 05/03/2023 

1,167.57 

785.58 

381.99 

78,678.19 

249 06/03/2023 

1,167.57 

781,79 

385,78 

78,292.41 
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Date 

Payment 

Interest 

Principal 

Balance 

250 

07/03/2023 

1,167.57 

777.96 

389.61 

77,902.80 

251 

00/03/2023 

1,167.57 

774.08 

393.49 

77.509,31 

252 

09/03/2023 

1,167.57 

770.17 

397.40 

77.111.91 

253 

10/03/2023 

1,167.57 

766.23 

401.34 

76,710.57 

254 

11/03/2023 

1,167.57 

762.24 

405.33 

76.305.24 

255 

12/03/2023 

1,167.57 

758.21 

409.36 

75,895.88 

2023 Totals 

14,010.84 

9,355.81 

4,655.03 


256 

01/03/2024 

1,167.57 

754.14 

413.43 

75,482.45 

257 

02/03/2024 

1,167.57 

750.03 

417.54 

75,064.91 

258 

03/03/2024 

1,167.57 

745.89 

421.68 

74,643.23 

259 

04/03/2024 

1,167.57 

741.70 

425.87 

74,217.36 

260 

05/03/2024 

1,167.57 

737.46 

430.11 

73,787.25 

261 

06/03/2024 

1,167.57 

733.19 

434.38 

73,352.87 

262 

07/03/2024 

1,167.57 

728.87 

438.70 

72,914.17 

263 

08/03/2024 

1,167.57 

724.51 

443.06 

72,471.11 

264 

09/03/2024 

1.167.57 

720.11 

447.46 

72,023.65 

265 

10/03/2024 

1,167.57 

715.67 

451.90 

71,571.75 

266 

11/03/2024 

1,167.57 

711,18 

456.39 

71.115.36 

267 

12/03/2024 

1,167.57 

706.64 

460.93 

70,654.43 

2024 Totals 

14,010.84 

8 769.39 

5,241.45 


268 

01/03/2025 

1,167.57 

702.06 

465.51 

70,188.92 

269 

02/03/2025 

1,167.57 

697.43 

470.14 

69,718.78 

270 

03/03/2025 

1,167.57 

692.76 

474.81 

69,243.97 

271 

04/03/2025 

1,167.57 

688.05 

479.52 

68,764.45 

272 

05/03/2025 

1,167.57 

683.28 

484.29 

68,280.16 

273 

06/03/2025 

1,167.57 

678,47 

489.10 

67,791.06 

274 

07/03/2025 

1,167.57 

673.61 

493.96 

67.297.10 

275 

08/03/2025 

1,167.57 

668.70 

498.87 

66,798.23 

276 

09/03/2025 

1,167.57 

663.74 

503.83 

66,294.40 

277 

10/03/2025 

1,167.57 

658.74 

508.83 

65,785.57 

278 

11/03/2025 

1,167.57 

653.68 

513.89 

65.271.68 

279 

12/03/2025 

1,167.57 

648.57 

519.00 

64,752.68 

2025 Totals 

14,010.84 

8,109.09 

5.901.75 


280 

01/03/2026 

1,167.57 

643.42 

524.15 

64.228.53 

281 

02/03/2026 

1,167.57 

638.21 

529.36 

63,699.17 

282 

03/03/2026 

1,167.57 

632.95 

534.62 

63,164.55 

283 

04/03/2026 

1,167.57 

627.64 

539.93 

62,624.62 

284 

05/03/2026 

1,167.57 

622.27 

545.30 

62,079.32 

285 

06/03/2026 

1,167.57 

616.85 

550.72 

61,528.60 

286 

07/03/2026 

1,167.57 

611.38 

556.19 

60,972.41 

287 

08/03/2026 

1,167.57 

605.85 

561.72 

60,410.69 

288 

09/03/2026 

1,167.57 

600.27 

567.30 

59,843.39 

289 

10/03/2026 

1,167.57 

594.64 

572.93 

59,270.46 

290 

11/03/2026 

1,167.57 

588.94 

578.63 

58,691.83 

291 

12/03/2026 

1,167.57 

583.19 

584.38 

58,107.45 

2026 Totals 

14,010.84 

7.365.61 

6.645.23 


292 

01/03/2027 

1,167.57 

577.39 

590,13 

57,517.27 
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Date 

Payment 

Interest 

Principal 

Balance 

293 02/03/2027 

1,167.57 

571.52 

596.05 

56,921.22 

294 03/03/2027 

1,167.57 

565.60 

601.97 

56,319.25 

295 04/03/2027 

1,167.57 

559.62 

607.95 

55,711.30 

296 05/03/2027 

1,167.57 

553.58 

613.99 

55,097.31 

297 06/03/2027 

1,167.57 

547.48 

620.09 

54,477.22 

298 07/03/2027 

1,167.57 

541.31 

626.26 

53.850.96 

299 08/03/2027 

1,167.57 

535.09 

632.48 

53.218.48 

300 09/03/2027 

1,167.57 

528,81 

638.76 

52,579.72 

301 10/03/2027 

1,167.57 

522.46 

645,11 

51,934.61 

302 11/03/2027 

1,167.57 

516,05 

651.52 

51.283-09 

303 12/03/2027 

1,167.57 

509,58 

657.99 

50,625.10 

2027 Totals 

14,010.84 

6,528.49 

7.482.35 


304 01/03/2028 

1,167.57 

503.04 

664.53 

49,960.57 

305 02/03/2028 

1,167.57 

496,44 

671.13 

49,289.44 

306 03/03/2028 

1,167.57 

489.77 

677.80 

48,611.64 

307 04/03/2028 

1,167,57 

483,03 

684.54 

47.927.10 

308 05/03/2028 

1,167.57 

476.23 

691,34 

47.235.76 

309 06/03/2028 

1,167.57 

469.36 

698.21 

46,537.55 

310 07/03/2028 

1,167.57 

462.42 

705.15 

45.832.40 

31 1 08/03/2028 

1,167,57 

455.42 

712.15 

45.120.25 

312 09/03/2028 

1,167,57 

448.34 

719.23 

44.401.02 

313 10/03/2028 

1,167,57 

441.19 

726.38 

43,674.64 

314 11/03/2028 

1,167,57 

433.97 

733.60 

42,941.04 

315 12/03/2028 

1,167,57 

426.69 

740.88 

42,200.16 

2028 Totals 

14,010,84 

5,585.90 

8,424.94 


316 01/03/2029 

1,167,57 

419.32 

748.25 

41,451.91 

317 02/03/2029 

1,167,57 

411.89 

755.68 

40,696.23 

318 03/03/2029 

1,167,57 

404.38 

763.19 

39,933.04 

319 04/03/2029 

1,167,57 

396.80 

770.77 

39,162.27 

320 05/03/2029 

1,167,57 

389.14 

778.43 

38,383.84 

321 06/03/2029 

1,167,57 

381.40 

786.17 

37,597.67 

322 07/03/2029 

1,167,57 

373,59 

793.98 

36,803.69 

323 08/03/2029 

1,167.57 

365,70 

801.87 

36,001.82 

324 09/03/2029 

1,167.57 

357.73 

809.84 

35,191.98 

325 10/03/2029 

1,167.57 

349.69 

817.88 

34,374.10 

326 11/03/2029 

1,167.57 

341.56 

826.01 

33,548.09 

327 12/03/2029 

1,167.57 

333.35 

834.22 

32,713.87 

2029 Totals 

14,010.84 

4.524.56 

9,486.29 


328 01/03/2030 

1,167.57 

325.06 

842.51 

31,871.36 

329 02/03/2030 

1,167,57 

316.69 

850.88 

31,020.48 

330 03/03/2030 

1,167.57 

308.24 

859.33 

30,161.15 

331 04/03/2030 

1,167.57 

299.70 

867.87 

29,293.28 

332 05/03/2030 

1,167.57 

291.07 

876.50 

28,416.78 

333 06/03/2030 

1,167.57 

282.36 

885.21 

27,531.57 

334 07/03/2030 

1,167.57 

273.57 

894.00 

26,637.57 

335 08/03/2030 

1,167.57 

264.69 

902.88 

25,734.69 

336 09/03/2030 

1,167,57 

255.71 

911.86 

24,822.83 

337 10/03/2030 

1,167.57 

246.65 

920.92 

23,901.91 
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Date 

Payment 

Interest 

Principal 

Balance 

338 

11/03/2030 

1,167.57 

237.50 

930.07 

22.971.84 

339 

12/03/2030 

1,167.57 

228.26 

939.31 

22,032.53 

2030 Totals 

14,010.84 

3,329.50 

10,681.34 


340 

01/03/2031 

1,167.57 

218.93 

948.64 

21,083.89 

341 

02/03/2031 

1,167.57 

209.50 

958.07 

20,125.82 

342 

03/03/2031 

1,167.57 

199.98 

967.59 

19,158.23 

343 

04/03/2031 

1,167.57 

190.37 

977.20 

18,181.03 

344 

05/03/2031 

1,167.57 

180.66 

986.91 

17.194.12 

345 

06/03/2031 

1,167.57 

170.85 

996.72 

16,197.40 

346 

07/03/2031 

1,167.57 

160.95 

1,006.62 

15.190.78 

347 

08/03/2031 

1,167.57 

150.94 

1,016.63 

14,174.15 

348 

09/03/2031 

1,167.57 

140.84 

1,026.73 

13,147.42 

349 

10/03/2031 

1,167.57 

130.64 

1.036.93 

12.110.49 

350 

11/03/2031 

1,167.57 

120.34 

1,047.23 

11.063.26 

351 

12/03/2031 

1,167.57 

109.93 

1,057.64 

10.005.62 

2031 Totals 

14,010.84 

1,983.93 

12,026.91 


352 

01/03/2032 

1,167.57 

99.42 

1,068.15 

8,937.47 

353 

02/03/2032 

1,167.57 

88.81 

1,078.76 

7,858.71 

354 

03/03/2032 

1,167.57 

78.09 

1,089.48 

6,769.23 

355 

04/03/2032 

1,167.57 

67.26 

1.100.31 

5,668.92 

356 

05/03/2032 

1,167.57 

56.33 

1.111.24 

4,557.68 

357 

06/03/2032 

1,167.57 

45.29 

1.122.28 

3,435.40 

358 

07/03/2032 

1,167.57 

34.14 

1.133.43 

2,301.97 

359 

08/03/2032 

1,167.57 

22.87 

1.144.70 

1,157.27 

360 

09/03/2032 

1,167.57 

10.30 

1,157.27 

0.00 

2032 Totals 

10,508.13 

502.51 

10,005.62 


Grand Totals 

420,779.04 

306,840.28 

113,938.76 
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Compound Period 

Monthly 


Nominal Annual Rate. 

6.000 

% 

Effective Annual Rate 

6.168 

% 


0.5000 

% 

Dally Rate 

0.01644 % 


CASH FLOW DATA 


Event 

Start Date 

Amount 

Number Period 

End Date 

1 Loan 

03/22/2007 

120,429.78 

1 


2 Payment 

04/03/2007 

767.07 

306 Monthly 

09/03/2032 

AMORTIZATION SCHEDULE - Normal Amortization 



Date 

Payment 

Interest 

Principal 

Balance 

Loan 03/22/2007 




120,429.78 

1 04/03/2007 

767.07 

237.56 

529.51 

119,900.27 

2 05/03/2007 

767.07 

599.50 

167.57 

119,732.70 

3 06/03/2007 

767.07 

598.66 

168.41 

119,564.29 

4 07/03/2007 

767.07 

597.82 

169.25 

119,395.04 

5 08/03/2007 

767.07 

596.98 

170.09 

119,224.95 

6 09/03/2007 

767.07 

596.12 

170.95 

119,054.00 

7 10/03/2007 

767.07 

595.27 

171.80 

118,882.20 

8 11/03/2007 

767.07 

594.41 

172.66 

118,709.54 

9 12/03/2007 

767.07 

593.55 

173.52 

118,536.02 

2007 Totals 

6,903.63 

5,009.87 

1,893.76 


10 01/03/2008 

767.07 

592.68 

174.39 

118,361.63 

11 02/03/2008 

767.07 

591.81 

175.26 

118,186.37 

12 03/03/2008 

767.07 

590.93 

176.14 

118,010.23 

13 04/03/2008 

767.07 

590.05 

177.02 

117,833.21 

14 05/03/2008 

767.07 

589.17 

177.90 

117,655.31 

15 06/03/2008 

767.07 

588.28 

178.79 

117,476.52 

16 07/03/2008 

767.07 

587.38 

179.69 

117,296.83 

17 08/03/2008 

767.07 

586.48 

180.59 

117,116.24 

18 09/03/2008 

767.07 

585.58 

181.49 

116,934.75 

19 10/03/2008 

767.07 

584.67 

182.40 

116,752.35 

20 11/03/2008 

767.07 

583.76 

183.31 

116,569.04 

21 12/03/2008 

767.07 

582.85 

184.22 

116,384.82 

2008 Totals 

9,204.84 

7,053.64 

2,151.20 


22 01/03/2009 

767.07 

581.92 

185.15 

116,199.67 

23 02/03/2009 

767.07 

581.00 

186.07 

116,013.60 

24 03/03/2009 

767.07 

580.07 

187.00 

115,826.60 

25 04/03/2009 

767.07 

579.13 

187.94 

115,638.66 

26 05/03/2009 

767.07 

578.19 

188.88 

115,449.78 

27 06/03/2009 

767.07 

577.25 

189.82 

115,259.96 

28 07/03/2009 

767.07 

576.30 

190.77 

115,069.19 
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Payment 
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Balance 

29 

08/03/2009 

767.07 

575.35 

191.72 

114,877.47 

30 

09/03/2009 

767.07 

574.39 

192.68 

114,684.79 

31 

10/03/2009 

767.07 

573.42 

193.65 

114,491.14 

32 

11/03/2009 

767.07 

572.46 

194.61 

114,296.53 

33 

12/03/2009 

767.07 

571.48 

195.59 

114,100.94 

2009 

Totals 

9,204.84 

6,920.96 

2,283.88 


34 

01/03/2010 

767.07 

570.50 

196.57 

113,904.37 

35 

02/03/2010 

767.07 

569.52 

197.55 

113,706.82 

36 

03/03/2010 

767.07 

568.53 

198.54 

113,508.28 

37 

04/03/2010 

767.07 

567.54 

199.53 

113,308.75 

38 

05/03/2010 

767.07 

566.54 

200.53 

113,108.22 

39 

06/03/2010 

767.07 

565.54 

201.53 

112,906.69 

40 

07/03/2010 

767.07 

564.53 

202.54 

112,704.15 

41 

08/03/2010 

767.07 

563.52 

203.55 

112,500.60 

42 

09/03/2010 

767.07 

562.50 

204.57 

112,296.03 

43 

10/03/2010 

767.07 

561.48 

205.59 

112,090.44 

44 

11/03/2010 

767.07 

560.45 

206.62 

111,883.82 

45 

12/03/2010 

767.07 

559.42 

207.65 

111,676.17 

2010 

Totals 

9,204.84 

6,780.07 

2,424.77 


46 

01/03/2011 

767.07 

558.38 

208.69 

111,467.48 

47 

02/03/2011 

767.07 

557.34 

209.73 

111,257.75 

48 

03/03/2011 

767.07 

556.29 

210.78 

111,046.97 

49 

04/03/2011 

767.07 

555.23 

211.84 

110,835.13 

50 

05/03/2011 

767.07 

554.18 

212.89 

110,622.24 

51 

06/03/2011 

767.07 

553.11 

213.96 

110,408.28 

52 

07/03/2011 

767.07 

552.04 

215.03 

110,193.25 

53 

08/03/2011 

767.07 

550.97 

216.10 

109,977.15 

54 

09/03/2011 

767.07 

549.89 

217.18 

109,759.97 

55 

10/03/2011 

767.07 

548.80 

218.27 

109,541.70 

56 

11/03/2011 

767.07 

547.71 

219.36 

109,322.34 

57 

12/03/2011 

767.07 

546.61 

220.46 

109,101.88 

2011 

Totals 

9,204.84 

6,630.55 

2,574.29 


58 

01/03/2012 

767.07 

545.51 

221.56 

108,880.32 

59 

02/03/2012 

767.07 

544.40 

222.67 

108,657.65 

60 

03/03/2012 

767.07 

543.29 

223.78 

108,433.87 

61 

04/03/2012 

767.07 

542.17 

224.90 

108,208.97 

62 

05/03/2012 

767.07 

541.04 

226.03 

107,982.94 

63 

06/03/2012 

767.07 

539.91 

227.16 

107,755.78 

64 

07/03/2012 

767.07 

538.78 

228.29 

107,527.49 

65 

08/03/2012 

767.07 

537.64 

229.43 

107,298.06 

66 

09/03/2012 

767.07 

536.49 

230.58 

107,067.48 

67 

10/03/2012 

767.07 

535.34 

231.73 

106,835.75 

68 

11/03/2012 

767.07 

534.18 

232.89 

106,602.86 

69 

12/03/2012 

767.07 

533.01 

234.06 

106,368.80 

2012 

Totals 

9,204.84 

6,471.76 

2,733.08 
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70 01/03/2013 

767.07 

531.84 

235.23 

106,133.57 

71 02/03/2013 

767.07 

530.67 

236.40 

105,897.17 

72 03/03/2013 

767.07 

529.49 

237.58 

105,659.59 

73 04/03/2013 

767.07 

528.30 

238.77 

105,420.82 

74 05/03/2013 

767.07 

527.10 

239.97 

105,180.85 

75 06/03/2013 

767.07 

525.90 

241.17 

104,939.68 

76 07/03/2013 

767.07 

524.70 

242.37 

104,697.31 

77 08/03/2013 

767.07 

523.49 

243.58 

104,453.73 

78 09/03/2013 

767.07 

522.27 

244.80 

104,208.93 

79 10/03/2013 

767.07 

521.04 

246.03 

103,962.90 

80 11/03/2013 

767.07 

519.81 

247.26 

103,715.64 

81 12/03/2013 

767.07 

518.58 

248.49 

103,467.15 

2013 Totals 

9,204.84 

6,303.19 

2,901.65 


82 01/03/2014 

767.07 

517.34 

249.73 

103,217.42 

83 02/03/2014 

767.07 

516.09 

250.98 

102,966.44 

84 03/03/2014 

767.07 

514.83 

252.24 

102,714.20 

85 04/03/2014 

767.07 

513.57 

253.50 

102,460.70 

86 05/03/2014 

767.07 

512.30 

254.77 

102,205.93 

87 06/03/2014 

767.07 

511.03 

256.04 

101,949.89 

88 07/03/2014 

767.07 

509.75 

257.32 

101,692.57 

89 08/03/2014 

767.07 

508.46 

258.61 

101,433.96 

90 09/03/2014 

767.07 

507.17 

259.90 

101,174.06 

91 10/03/2014 

767.07 

505.87 

261.20 

100,912.86 

92 11/03/2014 

767.07 

504.56 

262.51 

100,650.35 

93 12/03/2014 

767.07 

503.25 

263.82 

100,386.53 

2014 Totals 

9,204.84 

6,124.22 

3,080.62 


94 01/03/2015 

767.07 

501.93 

265.14 

100,121.39 

95 02/03/2015 

767.07 

500.61 

266.46 

99,854.93 

96 03/03/2015 

767.07 

499.27 

267.80 

99,587.13 

97 04/03/2015 

767.07 

497.94 

269.13 

99,318.00 

98 05/03/2015 

767.07 

496.59 

270.48 

99,047.52 

99 06/03/2015 

767.07 

495.24 

271.83 

98,775.69 

100 07/03/2015 

767.07 

493.88 

273.19 

98,502.50 

101 08/03/2015 

767.07 

492.51 

274.56 

98,227.94 

102 09/03/2015 

767.07 

491.14 

275.93 

97,952.01 

103 10/03/2015 

767.07 

489.76 

277.31 

97,674.70 

104 11/03/2015 

767.07 

488.37 

278.70 

97,396.00 

105 12/03/2015 

767.07 

486.98 

280.09 

97,115.91 

2015 Totals 

9,204.84 

5,934.22 

3,270.62 


106 01/03/2016 

767.07 

485.58 

281.49 

96,834.42 

107 02/03/2016 

767.07 

484.17 

282.90 

96,551.52 

108 03/03/2016 

767.07 

482.76 

284.31 

96,267.21 

109 04/03/2016 

767.07 

481.34 

285.73 

95,981.48 

110 05/03/2016 

767.07 

479.91 

287.16 

95,694.32 

111 06/03/2016 

767.07 

478.47 

288.60 

95,405.72 

112 07/03/2016 

767.07 

477.03 

290.04 

95,115.68 
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Date 

Payment 

Interest 

Principal 

Balance 

113 08/03/2016 

767.07 

475.58 

291.49 

94,824.19 

114 09/03/2016 

767.07 

474.12 

292.95 

94,531.24 

115 10/03/2016 

767.07 

472.66 

294.41 

94,236.83 

116 11/03/2016 

767.07 

471.18 

295.89 

93,940.94 

117 12/03/2016 

767.07 

469.70 

297.37 

93,643.57 

2016 Totals 

9,204.84 

5,732.50 

3,472.34 


118 01/03/2017 

767.07 

468.22 

298.85 

93,344.72 

119 02/03/2017 

767.07 

466.72 

300.35 

93,044.37 

120 03/03/2017 

767.07 

465.22 

301.85 

92,742.52 

121 04/03/2017 

767.07 

463.71 

303.36 

92,439.16 

122 05/03/2017 

767.07 

462.20 

304.87 

92,134.29 

123 06/03/2017 

767.07 

460.67 

306.40 

91,827.89 

124 07/03/2017 

767.07 

459.14 

307.93 

91,519.96 

125 08/03/2017 

767.07 

457.60 

309.47 

91,210.49 

126 09/03/2017 

767.07 

456.05 

311.02 

90,899.47 

127 10/03/2017 

767.07 

454.50 

312.57 

90,586.90 

128 11/03/2017 

767.07 

452.93 

314.14 

90,272.76 

129 12/03/2017 

767.07 

451.36 

315.71 

89,957.05 

2017 Totals 

9,204.84 

5,518.32 

3,686.52 


130 01/03/2018 

767.07 

449.79 

317.28 

89,639.77 

131 02/03/2018 

767.07 

448.20 

318.87 

89,320.90 

132 03/03/2018 

767.07 

446.60 

320.47 

89,000.43 

133 04/03/2018 

767.07 

445.00 

322.07 

88,678.36 

134 05/03/2018 

767.07 

443.39 

323.68 

88,354.68 

135 06/03/2018 

767.07 

441.77 

325.30 

88,029.38 

136 07/03/2018 

767.07 

440.15 

326.92 

87,702.46 

137 08/03/2018 

767.07 

438.51 

328.56 

87,373.90 

138 09/03/2018 

767.07 

436.87 

330.20 

87,043.70 

139 10/03/2018 

767.07 

435.22 

331.85 

86,711.85 

140 11/03/2018 

767.07 

433.56 

333.51 

86,378.34 

141 12/03/2018 

767.07 

431.89 

335.18 

86,043.16 

2018 Totals 

9,204.84 

5,290.95 

3,913.89 


142 01/03/2019 

767.07 

430.22 

336.85 

85,706.31 

143 02/03/2019 

767.07 

428.53 

338.54 

85,367.77 

144 03/03/2019 

767.07 

426.84 

340.23 

85,027.54 

145 04/03/2019 

767.07 

425.14 

341.93 

84,685.61 

146 05/03/2019 

767.07 

423.43 

343.64 

84,341.97 

147 06/03/2019 

767.07 

421.71 

345.36 

83,996.61 

148 07/03/2019 

767.07 

419.98 

347.09 

83,649.52 

149 08/03/2019 

767.07 

418.25 

348.82 

83,300.70 

150 09/03/2019 

767.07 

416.50 

350.57 

82,950.13 

151 10/03/2019 

767.07 

414.75 

352.32 

82,597.81 

152 11/03/2019 

767.07 

412.99 

354.08 

82,243.73 

153 12/03/2019 

767.07 

411.22 

355.85 

81,887.88 

2019 Totals 

9,204.84 

5,049.56 

4,155.28 
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Date 

Payment 

Interest 

Principal 

Balance 

154 01/03/2020 

767.07 

409.44 

357.63 

81,530.25 

155 02/03/2020 

767.07 

407.65 

359.42 

81,170.83 

156 03/03/2020 

767.07 

405.85 

361.22 

80,809.61 

157 04/03/2020 

767.07 

404.05 

363.02 

80,446.59 

158 05/03/2020 

767.07 

402.23 

364.84 

80,081.75 

159 06/03/2020 

767.07 

400.41 

366.66 

79,715.09 

160 07/03/2020 

767.07 

398.58 

368.49 

79,346.60 

161 08/03/2020 

767.07 

396.73 

370.34 

78,976.26 

162 09/03/2020 

767.07 

394.88 

372.19 

78,604.07 

163 10/03/2020 

767.07 

393.02 

374.05 

78,230.02 

164 11/03/2020 

767.07 

391.15 

375.92 

77,854.10 

165 12/03/2020 

767.07 

389.27 

377.80 

77,476.30 

2020 Totals 

9,204.84 

4,793.26 

4,411.58 


166 01/03/2021 

767.07 

387.38 

379.69 

77,096.61 

167 02/03/2021 

767.07 

385.48 

381.59 

76,715.02 

168 03/03/2021 

767.07 

383.58 

383.49 

76,331.53 

169 04/03/2021 

767.07 

381.66 

385.41 

75,946.12 

170 05/03/2021 

767.07 

379.73 

387.34 

75,558.78 

171 06/03/2021 

767.07 

377.79 

389.28 

75,169.50 

172 07/03/2021 

767.07 

375.85 

391.22 

74,778.28 

173 08/03/2021 

767.07 

373.89 

393.18 

74,385.10 

174 09/03/2021 

767.07 

371.93 

395.14 

73,989.96 

175 10/03/2021 

767.07 

369.95 

397.12 

73,592.84 

176 11/03/2021 

767.07 

367.96 

399.11 

73,193.73 

177 12/03/2021 

767.07 

365.97 

401.10 

72,792.63 

2021 Totals 

9,204.84 

4,521.17 

4,683.67 


178 01/03/2022 

767.07 

363.96 

403.11 

72,389.52 

179 02/03/2022 

767.07 

361.95 

405.12 

71,984.40 

180 03/03/2022 

767.07 

359.92 

407.15 

71,577.25 

181 04/03/2022 

767.07 

357.89 

409.18 

71,168.07 

182 05/03/2022 

767.07 

355.84 

411.23 

70,756.84 

183 06/03/2022 

767.07 

353.78 

413.29 

70,343.55 

184 07/03/2022 

767.07 

351.72 

415.35 

69,928.20 

185 08/03/2022 

767.07 

349.64 

417.43 

69,510.77 

186 09/03/2022 

767.07 

347.55 

419.52 

69,091.25 

187 10/03/2022 

767.07 

345.46 

421.61 

68,669.64 

188 11/03/2022 

767.07 

343.35 

423.72 

68,245.92 

189 12/03/2022 

767.07 

341.23 

425.84 

67,820.08 

2022 Totals 

9,204.84 

4,232.29 

4,972.55 


190 01/03/2023 

767.07 

339.10 

427.97 

67,392.11 

191 02/03/2023 

767.07 

336.96 

430.11 

66,962.00 

192 03/03/2023 

767.07 

334.81 

432.26 

66,529.74 

193 04/03/2023 

767.07 

332.65 

434.42 

66,095.32 

194 05/03/2023 

767.07 

330.48 

436.59 

65,658.73 

195 06/03/2023 

767.07 

328.29 

438.78 

65,219.95 

196 07/03/2023 

767.07 

326.10 

440.97 

64,778.98 
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Date 

Payment 

Interest 
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Balance 

197 08/03/2023 

767.07 

323.89 

443.18 

64,335.80 

198 09/03/2023 

767.07 

321.68 

445.39 

63,890.41 

199 10/03/2023 

767.07 

319.45 

447.62 

63,442.79 

200 11/03/2023 

767.07 

317.21 

449.86 

62,992.93 

201 12/03/2023 

767.07 

314.96 

452.11 

62,540.82 

2023 Totals 

9,204.84 

3,925.58 

5,279.26 


202 01/03/2024 

767.07 

312.70 

454.37 

62,086.45 

203 02/03/2024 

767.07 

310.43 

456.64 

61,629.81 

204 03/03/2024 

767.07 

308.15 

458.92 

61,170.89 

205 04/03/2024 

767.07 

305.85 

461.22 

60,709.67 

206 05/03/2024 

767.07 

303.55 

463.52 

60,246.15 

207 06/03/2024 

767.07 

301.23 

465.84 

59,780.31 

208 07/03/2024 

767.07 

298.90 

468.17 

59,312.14 

209 08/03/2024 

767.07 

296.56 

470.51 

58,841.63 

210 09/03/2024 

767.07 

294.21 

472.86 

58,368.77 

211 10/03/2024 

767.07 

291.84 

475.23 

57,893.54 

212 11/03/2024 

767.07 

289.47 

477.60 

57,415.94 

213 12/03/2024 

767.07 

287.08 

479.99 

56,935.95 

2024 Totals 

9,204.84 

3,599.97 

5,604.87 


214 01/03/2025 

767.07 

284.68 

482.39 

56,453.56 

215 02/03/2025 

767.07 

282.27 

484.80 

55,968.76 

216 03/03/2025 

767.07 

279.84 

487.23 

55,481.53 

217 04/03/2025 

767.07 

277.41 

489.66 

54,991.87 

218 05/03/2025 

767.07 

274.96 

492.11 

54,499.76 

219 06/03/2025 

767.07 

272.50 

494.57 

54,005.19 

220 07/03/2025 

767.07 

270.03 

497.04 

53,508.15 

221 08/03/2025 

767.07 

267.54 

499.53 

53,008.62 

222 09/03/2025 

767.07 

265.04 

502.03 

52,506.59 

223 10/03/2025 

767.07 

262.53 

504.54 

52,002.05 

224 11/03/2025 

767.07 

260.01 

507.06 

51,494.99 

225 12/03/2025 

767.07 

257.47 

509.60 

50,985.39 

2025 Totals 

9,204.84 

3,254.28 

5,950.56 


226 01/03/2026 

767.07 

254.93 

512.14 

50,473.25 

227 02/03/2026 

767.07 

252.37 

514.70 

49,958.55 

228 03/03/2026 

767.07 

249.79 

517.28 

49,441.27 

229 04/03/2026 

767.07 

247.21 

519.86 

48,921.41 

230 05/03/2026 

767.07 

244.61 

522.46 

48,398.95 

231 06/03/2026 

767.07 

241.99 

525.08 

47,873.87 

232 07/03/2026 

767.07 

239.37 

527.70 

47,346.17 

233 08/03/2026 

767.07 

236.73 

530.34 

46,815.83 

234 09/03/2026 

767.07 

234.08 

532.99 

46,282.84 

235 10/03/2026 

767.07 

231.41 

535.66 

45,747.18 

236 11/03/2026 

767.07 

228.74 

538.33 

45,208.85 

237 12/03/2026 

767.07 

226.04 

541.03 

44,667.82 

2026 Totals 

9,204.84 

2,887.27 

6,317.57 
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Interest 
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238 01/03/2027 

767.07 

223.34 

543.73 

44,124.09 

239 02/03/2027 

767.07 

220.62 

546.45 

43,577.64 

240 03/03/2027 

767.07 

217.89 

549.18 

43,028.46 

241 04/03/2027 

767.07 

215.14 

551.93 

42,476.53 

242 05/03/2027 

767.07 

212.38 

554.69 

41,921.84 

243 06/03/2027 

767.07 

209.61 

557.46 

41,364.38 

244 07/03/2027 

767.07 

206.82 

560.25 

40,804.13 

245 08/03/2027 

767.07 

204.02 

563.05 

40,241.08 

246 09/03/2027 

767.07 

201.21 

565.86 

39,675.22 

247 10/03/2027 

767.07 

198.38 

568.69 

39,106.53 

248 11/03/2027 

767.07 

195.53 

571.54 

38,534.99 

249 12/03/2027 

767.07 

192.67 

574.40 

37,960.59 

2027 Totals 

9,204.84 

2,497.61 

6,707.23 


250 01/03/2028 

767.07 

189.80 

577.27 

37,383.32 

251 02/03/2028 

767.07 

186.92 

580.15 

36,803.17 

252 03/03/2028 

767.07 

184.02 

583.05 

36,220.12 

253 04/03/2028 

767.07 

181.10 

585.97 

35,634.15 

254 05/03/2028 

767.07 

178.17 

588.90 

35,045.25 

255 06/03/2028 

767.07 

175.23 

591.84 

34,453.41 

256 07/03/2028 

767.07 

172.27 

594.80 

33,858.61 

257 08/03/2028 

767.07 

169.29 

597.78 

33,260.83 

258 09/03/2028 

767.07 

166.30 

600.77 

32,660.06 

259 10/03/2028 

767.07 

163.30 

603.77 

32,056.29 

260 11/03/2028 

767.07 

160.28 

606.79 

31,449.50 

261 12/03/2028 

767.07 

157.25 

609.82 

30,839.68 

2028 Totals 

9,204.84 

2,083.93 

7,120.91 


262 01/03/2029 

767.07 

154.20 

612.87 

30,226.81 

263 02/03/2029 

767.07 

151.13 

615.94 

29,610.87 

264 03/03/2029 

767.07 

148.05 

619.02 

28,991.85 

265 04/03/2029 

767.07 

144.96 

622.11 

28,369.74 

266 05/03/2029 

767.07 

141.85 

625.22 

27,744.52 

267 06/03/2029 

767.07 

138.72 

628.35 

27,116.17 

268 07/03/2029 

767.07 

135.58 

631.49 

26,484.68 

269 08/03/2029 

767.07 

132.42 

634.65 

25,850.03 

270 09/03/2029 

767.07 

129.25 

637.82 

25,212.21 

271 10/03/2029 

767.07 

126.06 

641.01 

24,571.20 

272 11/03/2029 

767.07 

122.86 

644.21 

23,926.99 

273 12/03/2029 

767.07 

119.63 

647.44 

23,279.55 

2029 Totals 

9,204.84 

1,644.71 

7,560.13 


274 01/03/2030 

767.07 

116.40 

650.67 

22,628.88 

275 02/03/2030 

767.07 

113.14 

653.93 

21,974.95 

276 03/03/2030 

767.07 

109.87 

657.20 

21,317.75 

277 04/03/2030 

767.07 

106.59 

660.48 

20,657.27 

278 05/03/2030 

767.07 

103.29 

663.78 

19,993.49 

279 06/03/2030 

767.07 

99.97 

667.10 

19,326.39 

280 07/03/2030 

767.07 

96.63 

670.44 

18,655.95 
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281 08/03/2030 

767.07 

93.28 

673.79 

17,982.16 

282 09/03/2030 

767.07 

89.91 

677.16 

17,305.00 

283 10/03/2030 

767.07 

86.53 

680.54 

16,624.46 

284 11/03/2030 

767.07 

83.12 

683.95 

15,940.51 

285 12/03/2030 

767.07 

79.70 

687.37 

15,253.14 

2030 Totals 

9,204.84 

1,178.43 

8,026.41 


286 01/03/2031 

767.07 

76.27 

690.80 

14,562.34 

287 02/03/2031 

767.07 

72.81 

694.26 

13,868.08 

288 03/03/2031 

767.07 

69.34 

697.73 

13,170.35 

289 04/03/2031 

767.07 

65.85 

701.22 

12,469.13 

290 05/03/2031 

767.07 

62.35 

704.72 

11,764.41 

291 06/03/2031 

767.07 

58.82 

708.25 

11,056.16 

292 07/03/2031 

767.07 

55.28 

711.79 

10,344.37 

293 08/03/2031 

767.07 

51.72 

715.35 

9,629.02 

294 09/03/2031 

767.07 

48.15 

718.92 

8,910.10 

295 10/03/2031 

767.07 

44.55 

722.52 

8,187.58 

296 11/03/2031 

767.07 

40.94 

726.13 

7,461.45 

297 12/03/2031 

767.07 

37.31 

729.76 

6,731.69 

2031 Totals 

9,204.84 

683.39 

8,521.45 


298 01/03/2032 

767.07 

33.66 

733.41 

5,998.28 

299 02/03/2032 

767.07 

29.99 

737.08 

5,261.20 

300 03/03/2032 

767.07 

26.31 

740.76 

4,520.44 

301 04/03/2032 

767.07 

22.60 

744.47 

3,775.97 

302 05/03/2032 

767.07 

18.88 

748.19 

3,027.78 

303 06/03/2032 

767.07 

15.14 

751.93 

2,275.85 

304 07/03/2032 

767.07 

11.38 

755.69 

1,520.16 

305 08/03/2032 

767.07 

7.60 

759.47 

760.69 

306 09/03/2032 

767.07 

6.38 

760.69 

0.00 

2032 Totals 

6,903.63 

171.94 

6,731.69 


Grand Totals 

234,723.42 

114,293.64 

120,429.78 
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Last interest amount increased by 2.58 due to rounding. 
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Compound Period 

Monthly 


Nominal Annual Rate. 

6.000 

% 

Effective Annual Rate 

6.168 

% 


0.5000 

% 

Dally Rate 

0.01644 % 


CASH FLOW DATA 


Event 

Start Date 

Amount 

Number Period 

End Date 

1 Loan 

01/22/2007 

14,789.03 

1 


2 Payment 

02/22/2007 

285.91 

60 Monthly 

01/22/2012 

AMORTIZATION SCHEDULE - Normal Amortization 



Date 

Payment 

Interest 

Principal 

Balance 

Loan 01/22/2007 




14,789.03 

1 02/22/2007 

285.91 

73.95 

211.96 

14,577.07 

2 03/22/2007 

285.91 

72.89 

213.02 

14,364.05 

3 04/22/2007 

285.91 

71.82 

214.09 

14,149.96 

4 05/22/2007 

285.91 

70.75 

215.16 

13,934.80 

5 06/22/2007 

285.91 

69.67 

216.24 

13,718.56 

6 07/22/2007 

285.91 

68.59 

217.32 

13,501.24 

7 08/22/2007 

285.91 

67.51 

218.40 

13,282.84 

8 09/22/2007 

285.91 

66.41 

219.50 

13,063.34 

9 10/22/2007 

285.91 

65.32 

220.59 

12,842.75 

10 11/22/2007 

285.91 

64.21 

221.70 

12,621.05 

11 12/22/2007 

285.91 

63.11 

222.80 

12,398.25 

2007 Totals 

3,145.01 

754.23 

2,390.78 


12 01/22/2008 

285.91 

61.99 

223.92 

12,174.33 

13 02/22/2008 

285.91 

60.87 

225.04 

11,949.29 

14 03/22/2008 

285.91 

59.75 

226.16 

11,723.13 

15 04/22/2008 

285.91 

58.62 

227.29 

11,495.84 

16 05/22/2008 

285.91 

57.48 

228.43 

11,267.41 

17 06/22/2008 

285.91 

56.34 

229.57 

11,037.84 

18 07/22/2008 

285.91 

55.19 

230.72 

10,807.12 

19 08/22/2008 

285.91 

54.04 

231.87 

10,575.25 

20 09/22/2008 

285.91 

52.88 

233.03 

10,342.22 

21 10/22/2008 

285.91 

51.71 

234.20 

10,108.02 

22 11/22/2008 

285.91 

50.54 

235.37 

9,872.65 

23 12/22/2008 

285.91 

49.36 

236.55 

9,636.10 

2008 Totals 

3,430.92 

668.77 

2,762.15 


24 01/22/2009 

285.91 

48.18 

237.73 

9,398.37 

25 02/22/2009 

285.91 

46.99 

238.92 

9,159.45 

26 03/22/2009 

285.91 

45.80 

240.11 

8,919.34 

27 04/22/2009 

285.91 

44.60 

241.31 

8,678.03 

28 05/22/2009 

285.91 

43.39 

242.52 

8,435.51 
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Date 

Payment 

Interest 

Principal 

Balance 

29 06/22/2009 

285.91 

42.18 

243.73 

8,191.78 

30 07/22/2009 

285.91 

40.96 

244.95 

7,946.83 

31 08/22/2009 

285.91 

39.73 

246.18 

7,700.65 

32 09/22/2009 

285.91 

38.50 

247.41 

7,453.24 

33 10/22/2009 

285.91 

37.27 

248.64 

7,204.60 

34 11/22/2009 

285.91 

36.02 

249.89 

6,954.71 

35 12/22/2009 

285.91 

34.77 

251.14 

6,703.57 

2009 Totals 

3430.92 

498.39 

2,932.53 


36 01/22/2010 

285.91 

33.52 

252.39 

6,451.18 

37 02/22/2010 

285.91 

32.26 

253.65 

6,197.53 

38 03/22/2010 

285.91 

30.99 

254.92 

5,942.61 

39 04/22/2010 

285.91 

29.71 

256.20 

5,686.41 

40 05/22/2010 

285.91 

28.43 

257.48 

5,428.93 

41 06/22/2010 

285.91 

27.14 

258.77 

5,170.16 

42 07/22/2010 

285.91 

25.85 

260.06 

4,910.10 

43 08/22/2010 

285.91 

24.55 

261.36 

4,648.74 

44 09/22/2010 

285.91 

23.24 

262.67 

4,386.07 

45 10/22/2010 

285.91 

21.93 

263.98 

4,122.09 

46 11/22/2010 

285.91 

20.61 

265.30 

3,856.79 

47 12/22/2010 

285.91 

19.28 

266.63 

3,590.16 

2010 Totals 

3,430.92 

317.51 

3,113.41 


48 01/22/2011 

285.91 

17.95 

267.96 

3,322.20 

49 02/22/2011 

285.91 

16.61 

269.30 

3,052.90 

50 03/22/2011 

285.91 

15.26 

270.65 

2,782.25 

51 04/22/2011 

285.91 

13.91 

272.00 

2,510.25 

52 05/22/2011 

285.91 

12.55 

273.36 

2,236.89 

53 06/22/2011 

285.91 

11.18 

274.73 

1,962.16 

54 07/22/2011 

285.91 

9.81 

276.10 

1,686.06 

55 08/22/2011 

285.91 

8.43 

277.48 

1,408.58 

56 09/22/2011 

285.91 

7.04 

278.87 

1,129.71 

57 10/22/2011 

285.91 

5.65 

280.26 

849.45 

58 11/22/2011 

285.91 

4.25 

281.66 

567.79 

59 12/22/2011 

285.91 

2.84 

283.07 

284.72 

2011 Totals 

3,430.92 

125.48 

3,305.44 


60 01/22/2012 

285.91 

1.19 

284.72 

0.00 

2012 Totals 

285.91 

1.19 

284.72 


Grand Totals 

17,154.60 

2,365.57 

14,789.03 
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Rate Period : Monthly 

Nominal Annual Rate .... ; 6.000 % 
CASH FLOW DATA 


Event 

Date 

Amount 

Number Period 

End Date 

1 Loan 01/22/2007 135,218.81 1 

2 Payment 02/22/2007 810.71 360 Monthly 

AMORTIZATION SCHEDULE - U.S. Rule (no compounding). 360 Day Year 

Date Payment Interest Principal 

01/22/2037 

Balance 

Loan 

01/22/2007 




135.218.81 

1 

02/22/2007 

810.71 

676.09 

134.62 

135.084.19 

2 

03/22/2007 

810.71 

675.42 

135.29 

134,948.90 

3 

04/22/2007 

810.71 

674.74 

135.97 

134.812.93 

4 

05/22/2007 

810.71 

674.06 

136.65 

134,676.28 

5 

06/22/2007 

810.71 

673,38 

137.33 

134,538.95 

6 

07/22/2007 

810.71 

672.69 

138.02 

134,400.93 

7 

08/22/2007 

810.71 

672.00 

138.71 

134,262.22 

8 

09/22/2007 

810.71 

671.31 

139.40 

134,122.82 

9 

10/22/2007 

810.71 

670.61 

140.10 

133,982.72 

10 

11/22/2007 

810.71 

669.91 

140.80 

133,841.92 

11 

12/22/2007 

810.71 

669.21 

141.50 

133,700.42 

2007 Totals 

8,917.81 

7,399.42 

1,518.39 


12 

01/22/2008 

810.71 

668.50 

142.21 

133.558.21 

13 

02/22/2008 

810.71 

667.79 

142.92 

133,415,29 

14 

03/22/2008 

810.71 

667.08 

143.63 

133.271.66 

15 

04/22/2008 

810.71 

666.36 

144.35 

133,127.31 

16 

05/22/2008 

810.71 

665.64 

145.07 

132,982,24 

17 

06/22/2008 

810.71 

664.91 

145.80 

132,836,44 

18 

07/22/2008 

810.71 

664.18 

146.53 

132.689.91 

19 

08/22/2008 

810.71 

663.45 

147.26 

132,542.65 

20 

09/22/2008 

810.71 

662.71 

148.00 

132,394.65 

21 

10/22/2008 

810.71 

661.97 

148.74 

132,245.91 

22 

11/22/2008 

810.71 

661.23 

149.48 

132,096.43 

23 

12/22/2008 

810.71 

660,48 

150.23 

131.946.20 

2008 Totals 

9,728.52 

7,974.30 

1,754.22 


24 

01/22/2009 

810.71 

659.73 

150.98 

131,795.22 

25 

02/22/2009 

810.71 

658.98 

151.73 

131,643.49 

26 

03/22/2009 

810.71 

658.22 

1 52.49 

131.491.00 

27 

04/22/2009 

810.71 

657.46 

153.25 

131,337.75 

28 

05/22/2009 

810.71 

656.69 

154.02 

131,183,73 

29 

06/22/2009 

810.71 

655.92 

154.79 

131,028.94 

30 

07/22/2009 

810.71 

655.14 

155.57 

130.873.37 

31 

08/22/2009 

810.71 

654.37 

156.34 

130,717.03 

32 

09/22/2009 

810.71 

653.59 

157.12 

130,559.91 

33 

10/22/2009 

810.71 

652.80 

157.91 

130,402.00 
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Date 

Payment 

Interest 

Principal 

Balance 

34 

11/22/2009 

810.71 

652.01 

158.70 

130,243.30 

35 

12/22/2009 

810.71 

651.22 

159.49 

130,083.81 

2009 Totals 

9.728.52 

7.866.13 

1,862.39 


36 

01/22/2010 

810.71 

650.42 

160.29 

129.923.52 

37 

02/22/2010 

810.71 

649.62 

161.09 

129,762.43 

38 

03/22/2010 

810.71 

648.81 

161.90 

129,600.53 

39 

04/22/2010 

810.71 

648.00 

162.71 

129,437.82 

40 

05/22/2010 

810.71 

647.19 

163.52 

129.274.30 

41 

06/22/2010 

810.71 

646.37 

164.34 

129,109.96 

42 

07/22/2010 

810.71 

645.55 

165.16 

128,944.80 

43 

08/22/2010 

810.71 

644.72 

165.99 

128,778.81 

44 

09/22/2010 

810.71 

643.89 

166.82 

128,611.99 

45 

10/22/2010 

810.71 

643.06 

167.65 

128.444.34 

46 

11/22/2010 

810.71 

642.22 

168.49 

128,275.85 

47 

12/22/2010 

810.71 

641.38 

169.33 

128,106.52 

2010 Totals 

9,728.52 

7,751.23 

1,977.29 


48 

01/22/201 1 

810.71 

640.53 

170.18 

127,936.34 

49 

02/22/2011 

810.71 

639,68 

171.03 

127.765.31 

50 

03/22/2011 

810.71 

638.83 

171.88 

127.593.43 

51 

04/22/2011 

810,71 

637.97 

172.74 

127.420.69 

52 

05/22/2011 

810.71 

637.10 

173.61 

127,247.08 

53 

06/22/2011 

810.71 

636,24 

174.47 

127,072.61 

54 

07/22/2011 

810.71 

635.35 

175.35 

126,897.26 

55 

08/22/2011 

810.71 

634,49 

176.22 

126.721.04 

56 

09/22/2011 

810.71 

633.61 

177.10 

126,543.94 

57 

10/22/2011 

810.71 

632.72 

177.99 

126,365.95 

58 

11/22/2011 

810.71 

631.83 

178.88 

126,187.07 

59 

12/22/2011 

810.71 

630.94 

179.77 

126,007.30 

2011 Totals 

9.728.52 

7,629.30 

2,099.22 


60 

01/22/2012 

810.71 

630.04 

180.67 

125.826.63 

61 

02/22/2012 

810.71 

629.13 

181.58 

125,645.05 

62 

03/22/2012 

810.71 

628.23 

182.48 

125,462.57 

63 

04/22/2012 

810.71 

627.31 

183.40 

125.279.17 

64 

05/22/2012 

810.71 

626.40 

184.31 

125,094.86 

65 

06/22/2012 

810,71 

625.47 

185.24 

124.909.62 

66 

07/22/2012 

810.71 

624,55 

186.16 

124,723.46 

67 

08/22/2012 

810.71 

623.62 

187.09 

124.536.37 

68 

09/22/2012 

810.71 

622.68 

188.03 

124,348.34 

69 

10/22/2012 

810.71 

621.74 

188.97 

124,159.37 

70 

11/22/2012 

810.71 

620.80 

189.91 

123,969.46 

71 

12/22/2012 

810.71 

619.85 

190.86 

123.778.60 

2012 Totals 

9,728.52 

7,499.82 

2,228.70 


72 

01/22/2013 

810.71 

618.89 

191.82 

123.586.78 

73 

02/22/2013 

810.71 

617.93 

192.78 

123,394.00 

74 

03/22/2013 

810.71 

616.97 

193.74 

123.200.26 

75 

04/22/2013 

810.71 

616.00 

194.71 

123.005.55 

76 

05/22/2013 

810.71 

615.03 

195.68 

122.809.87 
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Date 

Payment 

Interest 

Principal 

Balance 

77 

06/22/2013 

810.71 

614.05 

196.66 

122,613,21 

78 

07/22/2013 

810.71 

613.07 

197.64 

122.415.57 

79 

08/22/2013 

810.71 

612.08 

198,63 

122,216.94 

80 

09/22/2013 

810.71 

611.08 

199.63 

122,017.31 

81 

10/22/2013 

810.71 

610.09 

200.62 

121,816.69 

82 

11/22/2013 

810.71 

609.08 

201.63 

121,615.06 

83 

12/22/2013 

810.71 

608.08 

202.63 

121,412.43 

2013 Totals 

9,728.52 

7,362.35 

2,366.17 


84 

01/22/2014 

810.71 

607.06 

203.65 

121,208.78 

85 

02/22/2014 

810.71 

606.04 

204.67 

121,004.11 

86 

03/22/2014 

810.71 

605.02 

205.69 

120,798.42 

87 

04/22/2014 

810.71 

603.99 

206.72 

120,591.70 

88 

05/22/2014 

810.71 

602.96 

207.75 

120,383.95 

89 

06/22/2014 

810.71 

601.92 

208.79 

120,175.16 

90 

07/22/2014 

810.71 

600.88 

209.83 

119,965.33 

91 

08/22/2014 

810.71 

599.83 

210.88 

119,754.45 

92 

09/22/2014 

810.71 

598.77 

211.94 

119,542.51 

93 

10/22/2014 

810.71 

597.71 

213.00 

119,329.51 

94 

11/22/2014 

810.71 

596.65 

214.06 

119.115.45 

95 

12/22/2014 

810.71 

595.58 

215.13 

118,900.32 

2014 Totals 

9.728.52 

7,216.41 

2,512.11 


96 

01/22/2015 

810.71 

594.50 

216.21 

118,684.11 

97 

02/22/2015 

810.71 

593.42 

217.29 

118,466.82 

98 

03/22/2015 

810.71 

592.33 

218.38 

118,248.44 

99 

04/22/2015 

810.71 

591.24 

219.47 

118,028.97 

100 

05/22/2015 

810.71 

590.14 

220.57 

117.808.40 

101 

06/22/2015 

810.71 

589.04 

221.67 

117,586.73 

102 

07/22/2015 

810.71 

587,93 

222.78 

117,363.95 

103 

08/22/2015 

810.71 

586.82 

223.89 

117.140.06 

104 

09/22/2015 

810.71 

585.70 

225.01 

116,915.05 

105 

10/22/2015 

810.71 

584.58 

226.13 

116,688.92 

106 

11/22/2015 

810.71 

583.44 

227.27 

116.461.65 

107 

12/22/2015 

810.71 

582,31 

228.40 

116,233.25 

2015 Totals 

9.728.52 

7,061.45 

2,667.07 


108 

01/22/2016 

810.71 

581.17 

229.54 

116,003.71 

109 

02/22/2016 

810.71 

580.02 

230.69 

115,773.02 

110 

03/22/2016 

810.71 

578.87 

231.84 

115,541.18 

111 

04/22/2016 

810.71 

577.71 

233.00 

115,308.18 

112 

05/22/2016 

810.71 

576.54 

234.17 

115.074.01 

113 

06/22/2016 

810.71 

575.37 

235.34 

114.838.67 

114 

07/22/2016 

810.71 

574.19 

236.52 

114,602.15 

115 

08/22/2016 

810.71 

573.01 

237.70 

114.364,45 

116 

09/22/2016 

810.71 

571.82 

238.89 

114.125.56 

117 

10/22/2016 

810.71 

570,63 

240.08 

113,885.48 

118 

11/22/2016 

810.71 

569,43 

241.28 

113.644.20 

119 

12/22/2016 

810.71 

568.22 

242.49 

113,401.71 

2016 Totals 

9,728.52 

6,896.98 

2,831.54 
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Date 

Payment 

Interest 

Principal 

Balance 

120 01/22/2017 

810.71 

567.01 

243.70 

113,158.01 

121 02122/20 U 

810.71 

565.79 

244.92 

112.913.09 

122 03/22/2017 

810.71 

564.57 

246.14 

112,666.95 

123 04/22/2017 

810.71 

563.33 

247.38 

112,419.57 

124 05/22/2017 

810.71 

562.10 

248.61 

112.170.96 

125 06/22/2017 

810.71 

560.85 

249.86 

111,921,10 

126 07/22/2017 

810.71 

559.61 

251.10 

111,670,00 

127 08/22/2017 

810.71 

558.35 

252.36 

111,417,64 

128 09/22/2017 

810.71 

557.09 

253,62 

111,164.02 

129 10/22/2017 

810.71 

555.82 

254,89 

110.909.13 

130 11/22/2017 

810.71 

554.55 

256.16 

110,652.97 

131 12/22/2017 

810.71 

553.26 

257.45 

110,395.52 

2017 Totals 

9,728.52 

6,722.33 

3,006.19 


132 01/22/2018 

810.71 

551.98 

258.73 

110,136.79 

133 02/22/2018 

810.71 

550.68 

260.03 

109,876.76 

134 03/22/2018 

810.71 

549.38 

261.33 

109.615.43 

135 04/22/2018 

810.71 

548.08 

262,63 

109,352.80 

136 05/22/2018 

810.71 

546.76 

263,95 

109,088.85 

137 06/22/2018 

810.71 

545.44 

265.27 

108,823.58 

138 07/22/2018 

810.71 

544.12 

266.59 

108.556.99 

139 08/22/2018 

810.71 

542.78 

267.93 

108,289.06 

140 09/22/2018 

810.71 

541.45 

269.26 

108.019.80 

141 10/22/2018 

810.71 

540.10 

270.61 

107.749.19 

142 11/22/2018 

810.71 

538.75 

271.96 

107,477.23 

143 12/22/2018 

810.71 

537.39 

273.32 

107,203.91 

201 8 Totals 

9.728.52 

6,536.91 

3,191.61 


144 01/22/2019 

810.71 

536.02 

274.69 

106,929.22 

145 02/22/2019 

810.71 

534.65 

276.06 

106,653.16 

146 03/22/2019 

810.71 

533.27 

277.44 

106,375.72 

147 04/22/2019 

810.71 

531.88 

278.83 

106,096.89 

148 05/22/2019 

810.71 

530.48 

280.23 

105.816.66 

149 06/22/2019 

810.71 

529.08 

281.63 

105.535.03 

150 07/22/2019 

810,71 

527.68 

283.03 

105.252.00 

151 08/22/2019 

810.71 

526.26 

284.45 

104,967.55 

162 09/22/2019 

810.71 

524.84 

285.87 

104,681.68 

153 10/22/2019 

810.71 

523.41 

287.30 

104,394.38 

154 11/22/2019 

810.71 

521.97 

288.74 

104,105.64 

155 12/22/2019 

810.71 

520.53 

290.18 

103.815.46 

2019 Totals 

9.728.52 

6,340.07 

3,388.45 


156 01/22/2020 

810.71 

519.08 

291.63 

103,523.83 

157 02/22/2020 

810.71 

517.62 

293.09 

103,230.74 

158 03/22/2020 

810.71 

516.15 

294.56 

102,936.18 

159 04/22/2020 

810.71 

514,68 

296.03 

102,640.15 

160 05/22/2020 

810.71 

513.20 

297.51 

102.342.64 

161 06/22/2020 

810.71 

511.71 

299.00 

102,043.64 

162 07/22/2020 

610.71 

510.22 

300,49 

101.743.15 

163 08/22/2020 

810.71 

508.72 

301.99 

101.441.16 

164 09/22/2020 

810.71 

507.21 

303.50 

101.137.66 
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Date 

Payment 

Interest 

Principal 

Balance 

165 10/22/2020 

810.71 

505.69 

305.02 

100,832.64 

165 11/22/2020 

810.71 

504.16 

306.55 

100,526.09 

167 1 2/22/2020 

810.71 

502.63 

308.08 

100,218.01 

2020 Totals 

9.728.52 

6.131.07 

3,597.45 


168 01/22/2021 

810.71 

501.09 

309.62 

99,908.39 

169 02/22/2021 

810.71 

499.54 

311.17 

99,597.22 

170 03/22/2021 

810.71 

497.99 

312.72 

99,284.50 

171 04/22/2021 

810.71 

496.42 

314.29 

98,970.21 

172 05/22/2021 

810.71 

494.85 

315.86 

98,654.35 

173 06/22/2021 

810.71 

493.27 

317.44 

98,336,91 

174 07/22/2021 

810.71 

491.68 

319,03 

98,017.88 

175 08/22/2021 

810.71 

490.09 

320.62 

97,697.26 

176 09/22/2021 

810.71 

488,49 

322.22 

97,375.04 

177 10/22/2021 

810.71 

486.88 

323.83 

97.051.21 

178 11/22/2021 

810.71 

485.26 

325.45 

96,725.76 

179 12/22/2021 

810.71 

483,63 

327.08 

96,398.68 

2021 Totals 

9,728.52 

5.909.19 

3,819,33 


180 01/22/2022 

810.71 

481.99 

328.72 

96,069.96 

181 02/22/2022 

810.71 

480.35 

330.36 

95,739.60 

182 03/22/2022 

810.71 

478.70 

332.01 

95,407.59 

183 04/22/2022 

810.71 

477.04 

333.67 

95,073.92 

184 05/22/2022 

810.71 

475.37 

335.34 

94,738.58 

185 06/22/2022 

810.71 

473.69 

337.02 

94,401.56 

188 07/22/2022 

810.71 

472.01 

330.70 

94,062.86 

187 08/22/2022 

810.71 

470.31 

340,40 

93,722.46 

188 09/22/2022 

810.71 

468.61 

342.10 

93,380.36 

189 10/22/2022 

810.71 

466.90 

343.81 

93,036.55 

190 11/22/2022 

810.71 

465.18 

345.53 

92,691.02 

191 12/22/2022 

810.71 

463.46 

347,25 

92,343.77 

2022 Totals 

9.728.52 

5.673.61 

4,054.91 


192 01/22/2023 

810.71 

461.72 

348.99 

91,994.78 

193 02/22/2023 

810.71 

459,97 

350.74 

91,644.04 

194 03/22/2023 

810.71 

458.22 

352.49 

91,291.55 

195 04/22/2023 

810.71 

456.46 

354.25 

90,937.30 

196 05/22/2023 

810.71 

454.69 

356.02 

90,581.28 

197 06/22/2023 

810.71 

452.91 

357.80 

90,223.48 

198 07/22/2023 

810.71 

451.12 

359.59 

89,863.89 

199 08/22/2023 

810.71 

449.32 

361.39 

89,502.50 

200 09/22/2023 

810.71 

447.51 

363.20 

89,139.30 

201 10/22/2023 

810.71 

445.70 

365.01 

88,774.29 

202 11/22/2023 

810.71 

443,87 

366.84 

88,407.45 

203 1 2/22/2023 

810.71 

442.04 

368.67 

88,038.78 

2023 Totals 

9.728.52 

5,423.53 

4,304.99 


204 01/22/2024 

810.71 

440.19 

370.52 

87,668.26 

205 02/22/2024 

810.71 

438.34 

372.37 

87,295.89 

206 03/22/2024 

810.71 

436.48 

374.23 

86,921.66 

207 04/22/2024 

810.71 

434.61 

376.10 

86,545.56 
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Dale 

Payment 

Interest 

Principal 

Balance 

208 

05/22/2024 

810.71 

432.73 

377.98 

86,167.58 

209 

06/22/2024 

810.71 

430.84 

379.87 

85.787.71 

210 

07/22/2024 

810.71 

428.94 

38\77 

85.405.94 

211 

08/22/2024 

810.71 

427.03 

383.68 

85,022.26 

212 

09/22/2024 

810.71 

425.11 

385.60 

84,636.66 

213 

10/22/2024 

810.71 

423.18 

387.53 

84,249.13 

214 

11/22/2024 

810.71 

421.25 

389.46 

83.859.67 

215 

12/22/2024 

810.71 

419.30 

391.41 

83,468.26 

2024 Totals 

9,728.52 

5,158.00 

4,570.52 


216 

01/22/2025 

810.71 

417.34 

393.37 

83,074.89 

217 

02/22/2025 

810.71 

415.37 

395.34 

82.679.55 

218 

03/22/2025 

810.71 

413.40 

397.31 

82,282.24 

219 

04/22/2025 

810.71 

411.41 

399.30 

81.882.94 

220 

05/22/2025 

810.71 

409.41 

401.30 

81,481.64 

221 

06/22/2025 

810.71 

407.41 

403.30 

81,078.34 

222 

07/22/2025 

810.71 

405.39 

405.32 

80.673.02 

223 

08/22/2025 

810.71 

403.37 

407.34 

80.265.68 

224 

09/22/2025 

810.71 

401.33 

409.38 

79,856.30 

225 

10/22/2025 

810.71 

399.28 

4r..43 

79,444.87 

226 

11/22/2025 

810.71 

397.22 

413.49 

79.031.38 

227 

12/22/2025 

810.71 

395.16 

415.55 

78,615.83 

2025 Totals 

9,728.52 

4,876.09 

4,852.43 


228 

01/22/2026 

810.71 

393.08 

417.63 

78.198.20 

229 

02/22/2026 

810.71 

390,99 

419.72 

77,778.48 

230 

03/22/2026 

810.71 

388.89 

421.82 

77,356.66 

231 

04/22/2026 

810.71 

386.78 

423.93 

76.932.73 

232 

05/22/2026 

810.71 

384.66 

426.05 

76,506.68 

233 

06/22/2026 

810.71 

382.53 

428.18 

76,078.50 

234 

07/22/2026 

810.71 

380.39 

430.32 

75,648.18 

235 

08/22/2026 

810.71 

378.24 

432.47 

75.215.71 

236 

09/22/2026 

810.71 

376.08 

434.63 

74.781.08 

237 

10/22/2026 

810.71 

373.91 

436.80 

74.344.28 

238 

11/22/2026 

810.71 

371.72 

438.99 

73,905.29 

239 

12/22/2026 

810.71 

369.53 

441.18 

73,464.11 

2026 Totals 

9,728.52 

4,576.80 

5,151.72 


240 

01/22/2027 

810.71 

367.32 

443.39 

73,020.72 

241 

02/22/2027 

810.71 

365.10 

445.61 

72,575.11 

242 

03/22/2027 

810.71 

362.88 

447.83 

72,127.28 

243 

04/22/2027 

810.71 

360.64 

450.07 

71,677.21 

244 

05/22/2027 

810.71 

358.39 

452.32 

71,224.89 

245 

06/22/2027 

310.71 

356.12 

454.59 

70,770.30 

246 

07/22/2027 

810,71 

353.85 

456.86 

70.313.44 

247 

08/22/2027 

810.71 

351.57 

459.14 

69,854.30 

248 

09/22/2027 

810.71 

349.27 

461.44 

69.392.86 

249 

10/22/2027 

810.71 

346.96 

463.75 

68.929.11 

250 

11/22/2027 

810.71 

344.65 

466.06 

68,463.05 

251 

12/22/2027 

810.71 

342.32 

468.39 

67,994.66 

2027 Totals 

9,728.52 

4,259.07 

5,469.45 
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interest 

Principal 

Balance 

252 01/22/2028 

810.71 

339.97 

470.74 

67,523.92 

253 02/22/2028 

810.71 

337.62 

473.09 

67,050.83 

254 03/22/2028 

810.71 

335.25 

475.46 

66,575.37 

255 04/22/2028 

810.71 

332.88 

477.83 

66,097.54 

256 05/22/2028 

810.71 

330.49 

480.22 

65,617.32 

257 06/22/2028 

810.71 

328.09 

482.62 

65,134.70 

258 07/22/2028 

810.71 

325.67 

485.04 

64,649.66 

259 08/22/2028 

810.71 

323.25 

487.46 

64,162.20 

260 09/22/2028 

810.71 

320.81 

489.90 

63,672.30 

261 10/22/2028 

810.71 

318.36 

492.35 

63,179.95 

262 11/22/2028 

810.71 

315.90 

494.81 

62,685.14 

263 12/22/2028 

810.71 

313.43 

497.28 

62,187.86 

2028 Totals 

9.728.52 

3.921.72 

5,806.80 


264 01/22/2029 

810.71 

310.94 

499.77 

61,688.09 

265 02/22/2029 

810.71 

308.44 

502.27 

61,185.82 

266 03/22/2029 

810.71 

305.93 

504.70 

60,681.04 

267 04/22/2029 

810.71 

303.41 

507.30 

60,173.74 

268 05/22/2029 

810.71 

300.87 

509.84 

59,663.90 

269 06/22/2029 

810.71 

298.32 

512.39 

59,151.51 

270 07/22/2029 

810.71 

295.76 

514.95 

58,636.56 

271 08/22/2029 

810.71 

293.18 

517.53 

58,119.03 

272 09/22/2029 

810.71 

290,60 

520.11 

57,598.92 

273 10/22/2029 

810.71 

287.99 

522.72 

57,076.20 

274 11/22/2029 

810.71 

285,38 

525.33 

56,550.87 

275 12/22/2029 

810.71 

282.75 

527.96 

56,022.91 

2029 Totals 

9,728.52 

3.563.57 

6,164.95 


276 01/22/2030 

810.71 

280.11 

530.60 

55,492.31 

277 02/22/2030 

810.71 

277.46 

533.25 

54,959.06 

278 03/22/2030 

810.71 

274.80 

535.91 

54,423.15 

279 04/22/2030 

810.71 

272.12 

538.59 

53,884.56 

280 05/22/2030 

810.71 

269.42 

541.29 

53,343.27 

281 06/22/2030 

810.71 

266.72 

543.99 

52,799.28 

282 07/22/2030 

810.71 

264.00 

546.71 

52,252.57 

283 08/22/2030 

810.71 

261.26 

549.45 

51,703.12 

284 09/22/2030 

810.71 

258.52 

552.19 

51,150.93 

285 10/22/2030 

810.71 

255.75 

554.96 

50,595.97 

286 11/22/2030 

810.71 

252.98 

557.73 

50,038.24 

287 12/22/2030 

810.71 

250.19 

560.52 

49,477.72 

2030 Totals 

9.728.52 

3.183.33 

6,545.19 


288 01/22/2031 

810.71 

247.39 

563.32 

48,914.40 

289 02/22/2031 

810.71 

244,57 

566.14 

48,348.26 

290 03/22/2031 

810.71 

241,74 

568.97 

47,779.29 

291 04/22/2031 

810.71 

238.90 

571.81 

47,207.48 

292 05/22/2031 

810.71 

236,04 

574.67 

46,632.81 

293 06/22/2031 

810.71 

233,16 

577.55 

46,055.26 

294 07/22/2031 

810.71 

230.28 

580.43 

45,474,83 

295 08/22/2031 

810.71 

227.37 

583.34 

44,891.49 

296 09/22/2031 

810.71 

224,46 

586,25 

44,305.24 
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297 

10/22/2031 

810.71 

221,53 

589.18 

43,716.06 

298 

1 1/22/2031 

810.71 

218.58 

592,13 

43,123.93 

299 

12/22/2031 

810.71 

215.62 

595.09 

42,528.84 

2031 Totals 

9,728.52 

2,779.64 

6,948.88 


300 

01/22/2032 

810.71 

212.64 

598.07 

41,930.77 

301 

02/22/2032 

810.71 

209.65 

601,06 

41,329.71 

302 

03/22/2032 

810.71 

206.65 

604.06 

40,725.65 

303 

04/22/2032 

810.71 

203,63 

607.08 

40,118.57 

304 

05/22/2032 

810.71 

200.59 

610.12 

39,508.45 

305 

06/22/2032 

810.71 

197.54 

613.17 

38,895.28 

306 

07/22/2032 

810.71 

194.48 

616.23 

38,279.05 

307 

08/22/2032 

810.71 

191,40 

619.31 

37,659.74 

308 

09/22/2032 

810.71 

188.30 

622.41 

37,037.33 

309 

10/22/2032 

810.71 

185.19 

625.52 

36,411.81 

310 

1 1/22/2032 

810.71 

182.06 

628.65 

35.783,16 

311 

12/22/2032 

810.71 

178.92 

631.79 

35,151.37 

2032 Totals 

9,728.52 

2,351.05 

7,377.47 


312 

01/22/2033 

810.71 

175.76 

634.95 

34,516.42 

313 

02/22/2033 

810.71 

172.58 

638.13 

33,878.29 

314 

03/22/2033 

810.71 

169.39 

641,32 

33,236.97 

315 

04/22/2033 

810.71 

166.18 

644.53 

32,592.44 

316 

05/22/2033 

810.71 

162.96 

647.75 

31,944.69 

317 

06/22/2033 

810.71 

159.72 

650,99 

31,293.70 

318 

07/22/2033 

810.71 

1 56.47 

654.24 

30,639,46 

319 

08/22/2033 

810.71 

153.20 

657.51 

29,981.95 

320 

09/22/2033 

810.71 

149.91 

660.80 

29,321,15 

321 

1 0/22/2033 

810.71 

146.61 

664.10 

28,657.05 

322 

1 1/22/2033 

810.71 

143.29 

667.42 

27,989.63 

323 

12/22/2033 

810.71 

139,95 

670.76 

27,318.87 

2033 Totals 

9,728.52 

1,896.02 

7,832,50 


324 

01/22/2034 

810.71 

136.59 

674.12 

26,644.75 

325 

02/22/2034 

810.71 

133.22 

677.49 

25,967.26 

326 

03/22/2034 

810.71 

129,84 

680,87 

25,286.39 

327 

04/22/2034 

810.71 

126.43 

684.28 

24,602.11 

328 

05/22/2034 

810.71 

123.01 

687.70 

23,914.41 

329 

06/22/2034 

810.71 

119.57 

691.14 

23,223.27 

330 

07/22/2034 

810.71 

116.12 

694,59 

22,528.68 

331 

08/22/2034 

810.71 

112.64 

698.07 

21,830.61 

332 

09/22/2034 

810.71 

109.15 

701.56 

21,129.05 

333 

10/22/2034 

810.71 

105.65 

705.06 

20,423.99 

334 

1 1/22/2034 

810.71 

102.12 

708.59 

19,715.40 

335 

12/22/2034 

810.71 

98.58 

712.13 

19,003.27 

2034 Totals 

9,728.52 

1.412.92 

8,315.60 


336 

01/22/2036 

810.71 

95.02 

715.69 

18,287.58 

337 

02/22/2035 

810.71 

91.44 

719.27 

17,568.31 

338 

03/22/2035 

810,71 

87.84 

722.87 

16,845.44 

339 

04/22/2035 

810.71 

84.23 

726.48 

16,118.96 
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340 

05/22/2035 

810.71 

80.59 

730.12 

15,388.84 

341 

06/22/2035 

810.71 

76.94 

733.77 

14.655,07 

342 

07/22/2035 

810.71 

73,28 

737.43 

13.917.64 

343 

08/22/2035 

810.71 

69.59 

741.12 

13,176.52 

344 

09/22/2035 

810.71 

65.88 

744.83 

12,431.69 

345 

10/22/2035 

810.71 

62,16 

748.55 

11,683.14 

346 

1 1/22/2035 

810.71 

58,42 

752.29 

10.930.85 

347 

12/22/2035 

810.71 

54,65 

756.06 

10,174.79 

2035 Totals 

9,728.52 

900,04 

8,828.48 


348 

01/22/2036 

810.71 

50,87 

759.84 

9,414.95 

349 

02/22/2036 

810.71 

47.07 

763.64 

8,651.31 

350 

03/22/2036 

810.71 

43.26 

767.45 

7,883.86 

351 

04/22/2036 

810.71 

39.42 

771.29 

7,112.57 

352 

06/22/2036 

810.71 

35.56 

775.15 

6,337.42 

353 

06/22/2036 

810.71 

31,69 

779.02 

5,558.40 

354 

07/22/2036 

810.71 

27,79 

782.92 

4,775.48 

355 

08/22/2036 

810.71 

23.88 

786.83 

3,988.65 

356 

09/22/2036 

810.71 

19.94 

790.77 

3,197.88 

357 

10/22/2036 

810.71 

15,99 

794.72 

2,403.16 

358 

1 1/22/2036 

810.71 

12.02 

798.69 

1,604.47 

359 

12/22/2036 

810.71 

8.02 

802.69 

801.78 

2036 Totals 

9.728.52 

355.51 

9,373,01 


360 

01/22/2037 

810.71 

8.93 

801,78 

O.CO 

2037 Totals 

810.71 

8.93 

801.78 


Grand Totals 

291.855.60 

156.636.79 

135,218.81 
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Last interest amount increased by 4.92 due to rounding. 



258 


04/26/2007 3:15:48 PM Page 11 


ANNUAL 

FINANCE 

Amount Financed 

Total of Payments 

PERCENTAGE 

CHARGE 

The amount of credit 

The amount you will 



provided to you or on 

have paid after you have 

The cost of your credit 
as a yearly rate. 

credit will cost you. 

your behalf. 

made all payments as 
scheduled. 

6.000% 

$ 156,636.79 

$ 135,218.81 

$ 291,855.60 
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Prepared Statement of David C. Jones, President, Association of 
Independent Consumer Credit Counseling Agencies 


SUBMISSION OF DAVID C. lONES 

PRESIDENT, ASSOCIATION OF INDEPENDENT CONSUMER CREDIT 
COUNSELING AGENCIES 
To The 

HOUSE JUDICIARY COMMITTEE 

SUBCOMMITTEE ON ADMINISTRATIVE AND COMMERCIAL LAW 
Hearing On The 

Second Anniversary of the Enactment of the Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005: Are Consumers Really Being Protected Under the 

Act? 

May 1,2007 


Chairwoman Sanchez and members of the Subcommittee, the Association of Independent 
Consumer Credit Counseling Agencies (AICCCA) appreciates the opportunity to address 
the current issues and future viability of the pre-bankruptcy credit counseling and pre- 
discharge financial education provisions of BAPCPA. AICCCA members currently 
provide counseling and education to millions of U.S. consumers and serve over 750,000 
clients repaying their debts through legitimate Debt Management Plans. Together, these 
agencies annually return over $3.2 billion in consumer payments to the nation’s creditors 
while providing consumers with a financial restructuring option outside of the bankruptcy 
system. In addition, we have counseled over 200,000 consumers entering the bankruptcy 
system since October of 2005. 

AICCCA is pleased to provide input to the Subcommittee as it considers the effectiveness 
and future viability of pre-bankruptcy credit counseling and pre-discharge education. 
These provisions seek to assure that debtors are fully informed of all their viable options 
for addressing financial distress before they file for bankruptcy, and that they emerge 
from the bankruptcy process with the basic education and budgeting tools that can 
minimize any future need for another bankruptcy filing. While we have some concerns 
about the process to date, we commend the Executive Office for US Tmstees (EOUST) 
for its diligent attention to the implementation of these provisions and the Internal 
Revenue Service for its continued oversight of the credit counseling industry. We believe 
that consumers have benefited along with the nation’s financial system. 

The main points of my statement are: 

• There are more than adequate approved credit counseling agency resources 
available to provide pre-bankruptcy counseling at current filing levels but a 
focused effort would be advisable to assure that this remains the case as filings 
increase over time. 

• Non-profit credit counseling agencies are currently providing pre-bankruptcy 
counseling at an overall financial loss and this situation must be addressed to help 
assure their continued voluntary participation; guidance from the EOUST 
regarding a clear standard for determining a debtor’s ability to pay would be one 
welcome step toward that goal. 
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• The EOUST should also clarify what information credit counseling agencies may 
provide to debtors about the bankruptcy system without impermissibly providing 
legal advice, and should also clarify permissible relationships between counseling 
agencies and debtor attorneys. 

• The EOUST should not remove an agency from its approved list solely because 
its tax-exempt status is in question, and Congress needs to do more to assure that 
IRS field personnel are correctly implementing and communicating the current 
legal criteria for credit counseling agencies to achieve and retain Section 
501(c)(3) tax-exempt status. 

• The EOUST needs to provide guidance to assist in establishing debt settlement 
plans as a sanctioned non-bankruptcy alternative for those debtors who cannot 
fully fund a traditional debt management plan. 


Our comprehensive comments further address these operational areas. 

1 . Bankruptcy Filing Levels and the Adequacy of Credit Counseling Resources 

As you know, bankruptcy filings underwent an extraordinary decline in 2006. According 
to information released by the Administrative Office of U.S. Courts , filings for all of 
2006 totaled 617,600; of these, 597,965 were consumer cases and 19,695 were business 
cases This compares to more than 2,000,000 cases in 2005 (reflecting the rush to the 
courthouse in advance of BAPCPA’s effective date), and filing levels for 2001-2004 in 
the range of 1.45 to 1.62 million cases. According to recent remarks by the head of the 
EOUST, current filing levels indicate that about 750,000 consumer cases will be filed in 
2007, of which 60% are Chapter 7 liquidations and the remainder are Chapter 13 
repayment plans. We do not have an explanation for the dramatic decline in filings since 
BAPCPA took effect, other than that we are certain that the necessity to obtain 
counseling from an approved Credit Counseling Agency (CCAl prior to filing and the 
modest cost of such counseling (waived or reduced for about 30% of all debtors who lack 
an ability to nav) cannot be a factor of any significance. 

The present number of approved CCAs appears more than adequate to satisfy the need 
for pre-bankruptcy counseling at current filing levels. Even so, the credit counseling 
process demands a very personal approach with a distressed debtor. That process can 
only be effective when accomplished in a comprehensive face-to-face or telephone 
session. We do not believe that adequate counseling can be accomplished using the 
Internet alone. This consideration should be a major factor in the continuing 
implementation of BAPCPA and the EOUST’s provider re-approval process. 

We have serious concerns about the adequacy of counseling capacity should there be a 
significant upward spike in filings, especially if some currently approved agencies are not 
re-approved. We are already seeing such spikes in select locales within the U.S; for 
example, the Orlando Sentinel recently reported that 1,298 consumer bankruptcies were 
filed in the U.S. Bankruptcy Court for the Middle District of Florida during the first 
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quarter of 2007, a 97 percent increase over the same period in 2006. A shortage of 
capacity in such circumstances could trigger the provisions of BAPCPA that provide for 
suspension of the counseling requirement in judicial districts lacking adequate capacity, 
and call into question the pre-bankruptcy counseling requirement unnecessarily. We 
believe strong efforts should be made to avoid such an outcome. Without some focused 
effort, there is a very real possibility that the number of participating CCAs will decline 
even as bankruptcy filings begin to accelerate. 

2. The Need To Clarify “Ability To Pay” 

Every CCA approved to provide pre-bankruptcy counseling must charge a “reasonable 
fee” for counseling services, must provide services “without regard to ability to pay that 
fee,” and must provide to the EOUST its “criteria for providing services without a fee or 
at a reduced rate.” AICCCA applauds these criteria, which are consistent with our own 
member accreditation standards. 

Approved CCAs have, to date, been extremely cautious in assessing fees from debtors 
who claim they lack ability to pay. Yet approved CCAs have consistently been offering 
pre-bankruptcy counseling at a significant financial loss. All the information we have 
seen indicates that, for both AICCCA member and other approved agencies, the cost of 
providing a pre-bankruptcy counseling session in accord with EOUST criteria is about 
$50, while the average payment for such a session is about $32. Less than two percent of 
the present debtor population is even eligible to enter a Debt Management Plan (DMP), 
and many of those nonetheless choose to file bankruptcy. The opportunity so far for 
CCAs to offset the counseling loss with DMP income is negligible. While the income 
mix of counseled debtors may change in the future, especially if filing rates increase, the 
current situation is simply not sustainable for non-profit entities that are already 
navigating severe fiscal constraints. 

There are only two available remedies for this situation, absent external subsidy. The first 
is for the EOUST to clarify under what circumstances an approved CCA may refuse to 
provide counseling to an individual debtor, or refuse to provide a certificate of 
completion to a debtor who has received counseling, where the debtor’s own financial 
information indicates that they indeed have an ability to pay a full or reduced fee. The 
second is to raise the average charge for a BAPCPA counseling session, which could well 
have the unfortunate result that some honest debtors would Incur a higher fee to offset the 
refusal of another, perhaps better situated, debtor to pay the same fee. 

Currently approved agencies will simply not be able to continue participation over the 
long term if the provision of BAPCPA counseling does not become at least a break-even 
financial proposition. This is especially true because the actual cost of completing an 
application to be an approved agency is, ba.sed upon feedback from AICCCA members, 
substantially more than the $500 estimate provided by the EOUST in response to 
Executive Order 12866, and is accompanied by substantial additional costs for surety 
bonding as well as employee fidelity insurance. 
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3. The Question of What Constitutes Legal Advice 

As noted earlier, bankruptcy filings have fallen dramatically since BAPCPA took effect - 
- which means that the average debtor attorney is many fewer prospective clients than in 
the first half of the decade. The debtor bar has made clear that it strongly opposed 
BAPCPA while it received Congressional consideration, and has already brought suit in 
multiple districts to seek judicial determination that its debt relief agency provision 
violates the Constitution. 

The debtor bar has also made abundantly clear that it opposes, and resents, BAPCPA’s 
pre-bankruptcy counseling requirement. While only about one percent of the current pre- 
bankruptcy counseled population is choosing an alternative to bankruptcy, it is quite 
possible that this percentage will grow significantly when bankruptcy filings increase and 
the debtor financial profile begins to include greater numbers of higher income debtors. 
AICCCA takes strong issue with the view of the debtor bar that the current low 
conversion rate of counseled debtors to a DMP or other alternative to bankruptcy should 
be taken as evidence that the requirement is not worthwhile. To the contrary, the large 
maioritv of individuals counseled by AICCCA member agencies have indicated that they 
found the budget analysis and other aspects of the counseling session to be quite useful. 
Indeed, we would urge Congress and the EOUST , as well as the lending community, to 
consider what steps could better encourage counseling to be undertaken sooner. 

If we were seeing financially troubled individuals before their problems had grown dire, 
and before they had consulted with and even paid a substantial retainer to a bankruptcy 
attorney, we would probably see greater use of the available alternatives to bankruptcy. 
We also expect that, as filing levels climb, a greater proportion of individuals with higher 
incomes will be considering bankruptcy and will find a DMP a viable option. AICCCA 
cooperated with the General Accounting Office’s recently released study of BAPCPA’s 
credit counseling and financial education requirements, and generally agree with its 
findings. However, we do believe that credit counseling has significant value for 
individuals contemplating bankruptcy that cannot be measured solely by the percentage 
of counseled individuals who enter into a counseling agency administered DMP. As the 
EOUST has noted, about ten percent of individuals who have completed counseling and 
received certificates evidencing satisfaction of BAPCPA’s pre-filing requirement have 
not gone on to enter bankruptcy, so counseling may well have provided them with the 
means to avoid a bankruptcy filing. In addition, the EOUST has noted that about 92 
percent of those individuals filing bankruptcy at present have incomes below their state 
median; as filing rates increase and more higher income debtors enter the system a larger 
percentage may well be able to take advantage of the alternatives to bankruptcy provided 
by the non-profit counseling sector. 

The debtor bar has made clear that it will respond to the perceived threat of credit 
counseling by a number of means. First, it will look for opportunities to allege that a 
particular approved CCA is “practicing law without a license” by providing basic 
bankruptcy information as part of the counseling process. Second, it will intervene in the 
counseling relationship by intrusively monitoring it. Third, it will press for repeal of the 
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credit counseling requirement at the earliest political opportunity, which they apparently 
believe is right now. 

The EOUST already requires that approved CCAs... “shall not, unless otherwise 
authorized by law, provide legal advice on any matter.” It would be extremely helpful to 
the credit counseling industry if the EOUST would delineate the boundaries of what 
advice can be provided by an approved CCA to a counseling client regarding the 
availability and consequences of bankruptcy without crossing the line to providing “legal 
advice.” It would seem obvious that a counselor assisting a financially troubled debtor 
needs to be able to advise that individual that bankruptcy is one available option, that 
bankruptcy may offer either liquidation or partial repayment of debts depending on 
circumstances, and that a bankruptcy will remain on the credit report for a decade. These 
factual matters can be readily distinguished from the giving of advice regarding whether 
the debtor should file for bankruptcy, what Chapter of the Bankruptcy Code would be 
most advantageous and appropriate, and how the court would likely treat the bankruptcy 
petition. 

BAPCPA’s legislative history supports the view that Congress intended to ensure that 
debtors receive informed and objective advice from two separate sources — an approved 
CCA and an attorney. Assuming that the EOUST addresses the proper pre-bankruptcy 
roles of attorneys and CCAs in the more comprehensive regulations it has said it will 
propose later this year, we would urge it to clarify the legal and ethical boundaries for 
interaction between these two professions, particularly as regards the referral of clients to 
a particular agency and the collection of fees on behalf of that agency by a debtor 
attorney. EOUST oversight can help assure that attorney-agency relationship remains at 
arms’ length, and that the counseling provided by each agency is comprehensive and 
meaningful. 

4. Agency Removal 

The EOUST has proposed that, in certain circumstances, its decision to revoke an 
agency’s approved status need not wait upon an agency’s exhaustion of its opportunity 
for administrative review but may be effected immediately by an interim directive. We 
hope that this short-circuiting of the administrative appeals process will be a rare 
exception, and take particularly strong exception to the EOUST’s proposal that one factor 
supporting such an interim directive can be the revocation of the agency’s tax-exempt 
status hy the Intemal Revenue Service. 

BAPCPA is quite clear that, while non-profit status is required to become an approved 
CCA, tax-exempt status is not. Because tax-exempt status is not a statutory requirement, 
the EOUST should not deprive an approved CCA of its appeals right simply because it 
might lose or has lost that status. The EOUST already requires every approved CCA to 
complete and sign a tax waiver authorizing it to seek confidential information regarding 
the agency from the IRS, as well as to notify it immediately of the termination of that tax- 
exempt status by the IRS. Therefore, the EOUST already has access to any information 
developed by the IRS in the course of its audit of a particular agency. AICCCA believes 


5 



264 


that the EOUST should make its own independent judgment regarding a CCA’s 
eligibility to provide pre-bankruptcy counseling, separate and apart from any IRS 
determination. 

That the criteria for EOUST approval and tax-exempt status are separate and distinct has 
been made even clearer by IRS and Congressional actions this past year. In May, the IRS 
provided new guidance regarding the “methodology” analysis it would employ in its 
audits of credit counseling agencies. That guidance, while welcome, still leaves a great 
deal of subjective discretion to each IRS auditor. The credit counseling industry has noted 
that the actual exercise of that discretion has resulted so far in final and proposed 
revocations or terminations for one hundred percent of the CCAs where an audit has been 
concluded, and that the IRS has only approved 3 of 110 applications for tax-exempt 
status received from new CCAs as of May. If the EOUST tightly ties approved agency 
eligibility to tax-exempt status it may find that it has further diminished its ability to 
assure adequate long-term counseling resources. 


We would also note that in 2006 Congress enacted new statutory requirements for the 
achievement of tax-exempt status by CCAs as part of H.R. 4, the Pension Protection Act. 
Those statutory provisions provide welcome clarification of the structural and operational 
requirements for such status, and also make clear that the provision of DMPs is consistent 
with tax-exempt status so long as properly integrated with counseling and educational 
services, and so long as associated “fair share” income from creditors constitutes no more 
than fifty percent of an agency’s revenues. We appreciate the efforts of Chairman 
Sessions, Finance Committee Chairman Grassley, and Senator Coleman to provide 
helpful clarification of Congressional intent regarding the impact of H.R. 4 on the credit 
counseling industry when that bill was debated on the Senate floor. Unfortunately, we are 
receiving reports that some IRS field personnel are misinterpreting the effect of H.R. 4 
and are taking negative actions based upon that misinformation advising AICCCA 
member agencies that H.R. 4 prohibits any agency that offers a DMP from receiving or 
retaining Section 501c3 tax-exempt status. We can only wonder how many qualified 
CCAs are receiving adverse IRS treatment despite the Congressional intent evidenced in 
H.R. 4. We therefore urge the Subcommittee to communicate with IRS Commissioner 
Everson and to urge him to take immediate steps to assure that IRS staff both understand 
and impart the correct interpretation of H.R. 4. 

While the counseling industry hopes that the recent Congressional clarification contained 
in H.R. 4 will reduce future IRS revocations, we continue to face the possibility that 
many agencies will be operating as non-profit entities lacking Section 501c3 tax-exempt 
status. The EOUST should not foreclose the availability of their resources to serve 
consumers in this event when they have met all the statutory requirements of BAPCPA 
and its implementing regulations. 

5. Debt Settlement Plans 
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Bankruptcy Code Section 502(k) allows the court, on a debtor’s motion and after a 
hearing, to reduce a claim based wholly on unsecured and non-dischargeable consumer 
debt by up to twenty percent, if the creditor unreasonably refused to negotiate a 
reasonable alternative repayment schedule proposed in a timely manner by an EOUST- 
approved CCA that would have provided for repayment of at least 60 percent of the debt 
during the loan’s repayment period or a reasonable extension thereof. 

This new provision potentially provides approved CCAs with some ability to negotiate a 
debt settlement plan on behalf of a debtor who lacks the financial resources to complete a 
one hundred percent repayment Debt Management Plan. That option would provide a 
whole new class of debtors with a non-bankruptcy repayment option similar to a Chapter 
13 filing. However, it also makes a future legal right of the debtor contingent upon the 
present action of the approved CCA, and thereby it creates some potential legal liability 
for CCAs as well as some ethical questions. For example, is an approved CCA compelled 
to attempt to negotiate a sixty percent repayment plan on behalf of a debtor who has the 
financial capacity to make full repayment or can the CCA exercise some discretion when 
a debtor requests such action? 

Given the potential of new forms of Debt Settlement Plans to provide benefits to both 
debtors and creditors, as well as the new responsibility thrust upon CCAs by Section 
502(k), AICCCA believes that the EOUST should address this topic when it publishes 
more comprehensive proposed regulations later this year. We hope t he Subcommittee 
nnHprstands that if Congress were to repeal or create broad exemptions from BAPCPA’s 
credit counseling requirement that would jeopardize the potential availability of this very 
significant new tool for reducing a debtor’s financial obligations regardless of whether 
that debtor files for bankruptcy. 


Conclusion 


Overall, AICCCA believes that BAPCPA-mandated credit counseling has been 
successful and has had a beneficial affect on bankruptcy petitioners by providing them 
with possible alternatives and improving their understanding of specific personal 
financial issues. Mandated pre-discharge education will further serve to extend this 
consumer benefit and end the tragic circumstance of debtors emerging from bankruptcy 
without the requisite budgeting tools to avoid it in the future. 

AICCCA appreciates this opportunity to provide input to the Subcommittee on these 
matters. We also appreciate the continuing dedication of the EOUST to the proper 
implementation of the required credit counseling provisions of BAPCPA, as well as the 
efforts of the IRS to ensure that consumers are protected from the small minority of credit 
counseling agencies who seek to take undue advantage of tax-exempt status. 

Thank you for letting us share AICCCA’s views with you 
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